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Court of Appeals of the District of Columbia. 


No. 3953. 

Allen Merrill Young, Appellant, 

vs. 

United States. 


a Supreme Court of the District of Columbia. 

Criminal. No. 35589. 

United States, Plaintiff, 
vs. 

Allen Merrill Young, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above entitled cause, to-wit: 

1 Indictment. 

Filed in Open Court, September 23, 1919. 

In the Supreme Court of the District of Columbia, Holding a Crim¬ 
inal Term, April Term, A. D. 1919. 

District of Columbia, ss: 

The Grand Jurors of the United States of America, in and for 
the District of Columbia aforesaid, upon their oath, do present: 

That one Allen Merrill Young, late of the District of Columbia 
aforesaid, on, to wit, the twenty-sixth day of February, in the year 
of our Lord one thousand nine hundred and nineteen, and at the 
District of Columbia aforesaid, one automobile tire of the value of 
thirteen dollars and fifteen cents; four other automobile tires, each 
thereof of the value of fifteen dollars and thirty cents; twelve other 
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automobile tires, each thereof of the value of nineteen dollars and 
fifty cents; four other automobile tires, each thereof of the value 
of twenty-two dollars and eighty cents; two other automobile tires, 
each thereof of the value of forty-four dollars and ninety-five cents; 
two other automobile tires, each thereof of the value of forty-six dol¬ 
lars and ten cents; two other automobile tires, each thereof of the 
value of fifty-two dollars; two other automobile tires, each thereof of 
the value of fifty-three dollars and twenty cents; two other automobile 
tires, each thereof of the value of sixty-four dollars and sixtv cents; 
four other automobile tires, each thereof of the value of forty- 

2 seven dollars; four other automobile tires, each thereof of the 
value of forty-eight dollars and thirty cents; six other auto¬ 
mobile tires, each thereof of the value of fortv-nine dollars and fifty- 
five cents; two other automobile tires, each thereof of the value of 
fifty-five dollars and eighty cents; four other automobile tires, each 
thereof of the value of fifty-seven dollars and ten cents; two other 
automobile tires, each thereof of the value of fifty-eight dollars and 
fifty cents; two other automobile tires, each thereof of the value of 
sixty-nine dollars and thirty-five cents; four other automobile tires, 
each thereof of the value of seventv-five dollars and fiftv-five cents; 
two motorcycle tires, each thereof of the value of sixteen dollars and 

7 

seventy-five cents, and two other motorcycle tires, each thereof of 
the value of twentv-dollars and five cents, of the goods, chattels and 
property of The Goodyear Tire and Rubber Company, a body cor¬ 
porate, then lately before feloniously stolen, taken and carried away, 
did, well knowing the same to have been so feloniously stolen, taken 
and carried awav, with intent to defraud the said The Goodvear 
Tire and Rubber Company, a body corporate, as aforesaid, the owner 
thereof, feloniously and unlawfully receive and buy; against the 
peace and dignity of the United States of America, and contrary to 
the form of the statute thereof in such case made and provided. 

JOHN E. LASKEY, 

Attorney of the United States in 
and for the District of Columbia. 

(Endorsed:) Criminal No. 35589. United States vs. Al- 

3 len Merrill Young. Receiving Stolen Property. Witnesses: 
Charles C. Wise, M. P. George P. DeWest, Joseph Cooksey, 

Nathan B. Frank, Elsie L. Pumphrey, Fred Repetti, Edmund B. 
Myers, Jacob W. Kemp, Wm. F. Burns, Jr., George II. Pierce, Wil¬ 
liam A. Golden. A true bill: Otto J. DeMoll, Foreman. 

Supreme Court of the District of Columbia. 

Saturday, October 18th, A. D. 1919. 

The Court resumes its session pursuant to adjournment, Mr. Jus¬ 
tice Stafford presiding. 
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Come as well the Attorney of the United States, as the defendant 
in proper person, according to his recognizance, and by his Attorneys 
Lambert & Yeatman, Esquires; whereupon the defendant being ar¬ 
raigned upon the indictments the reading whereof he specifically 
waives, pleads Not Guilty thereof, and for trial puts himself upon the 
country and the Attorney of the United States doth the like. 

Tuesday, December 16, A. D. 1919. 

The Court resumes its session pursuant to adjournment, Mr. Jus¬ 
tice Stafford, presiding. 

******* 

Come again the parties aforesaid, in manner as aforesaid, and the 
same jury that was respited yesterday; whereupon the said jury 
upon their oath say that the defendant is Guilty in manner and 
form as charged in the indictment; whereupon said defendant is 
committed to the Washington Asylum and Jail; * * * 

4 Motion to Set Aside Verdict and for New Trial. 

Filed December 19, 1919. 

******* 

Now comes the defendant, by his attorneys, and moves the court 
to set aside the verdict of guilty heretofore rendered herein by the 
jury and grant him a new trial upon the following grounds: 

(1) That the verdict is contrary to the evidence. 

(2) That the verdict is contrary to the weight of the evidence. 

(3) That the verdict is contrary to law. 

(4) Because of errors committed by the court in excluding evi¬ 
dence offered by the defendant. 

(5) Because of errors committed by the court in admitting evi¬ 
dence on behalf of the United States over the objection of the de¬ 
fendant. 

(6) Because of errors committed by the court in refusing to grant 
the defendant’s prayers numbered four and five. 

(7) Because of errors committed by the court in his charge to the 
jurv. 

WILTON J. LAMBERT, 
RUDOLPH H. YEATMAN, 

Attorneys for Defendant. 

To Messrs. John E. Laskey and C. W. Arth, 

Attorneys for United States: 

Take notice that the aforegoing will be for hearing on the 27th 
dav of December, 1919. 

WILTON J. LAMBERT. 
RUDOLPH H. YEATMAN. 
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Service of copy of aforegoing acknowledged this 19th day of De¬ 
cember, 1919. 

5 CHAS. W. ARTH, 

Asst. U. S. Atty., D. C. 

Supreme Court of the District of Columbia. 

Saturday, January 10, A. D. 1920. 

The Court resumes its session pursuant to adjournment, Mr. Jus¬ 
tice Stafford, presiding. 

* >****** 

Come as well the Attorney of the United States, as the defendant 
in proper person, according to his recognizance, and by his Attorneys, 
Lambert & Yeatman, Esquires; and thereupon the defendant’s mo¬ 
tion for a new trial coming on to be heard, after argument by coun¬ 
sel, is, by the Court, overruled; whereupon, it is demanded of the 
defendant what further he has to say why the sentence of the law 
should not be pronounced against him, and he says nothing, except 
as he has already said; whereupon, it is considered by the Court 
that, for his said offense, the said defendant be taken by the Super¬ 
intendent of the Washington Asylum and Jail, to the Asylum and 
Jail, thence to the Penitentiary (as designated by the Attorney- 
General of the United States) there to be imprisoned for the period 
of Five (5) years, to take effect upon arrival of said defendant at 
said Penitentiary; and, thereupon, the defendant, by his Attorneys, 
notes an appeal to the Court of Appeals of the District of Columbia, 
from the judgment of the court in this case; whereupon the court 
fixes the amount of bond for costs on appeal at One Hundred ($100) 
Dollars. * * * 


Memoranda. 

February 3, 1920.—Bond on Appeal approved and filed. 

6 February 24, 1920.—Bill of Exceptions submitted. 

Supreme Court of the District of Columbia. 

Tuesday, December 19, A. D. 1922. 

The court resumes its sessions pursuant to adjournment, Mr. Jus¬ 
tice Stafford, presiding. 

* * * * * * * 

Now comes the defendant, by his attorney, W. J. Lambert, Es¬ 
quire, and prays the Court to sign and make a part of the record, his 
bill of exceptions taken during the trial of the cause and heretofore 
submitted herein on the 24th day of February, 1920, which is ac¬ 
cordingly done, nunc pro tunc. 
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Assignment of Errors. 

Filed December 22, 1922. 

******* 

The Court erred: 

1. In permitting the witness, Claire D. Spittler, to testify over 
objection as to the value of the tires. 

2. In sustaining the objection of the Government and refusing to 
permit the witness, Meyer R. Chidakel, to testify with reference to 
the selling price of tires in job lots. 

3. In refusing defendant’s prayer No. 4. 

4. In refusing defendant’s prayer No. 5. 

5. In his charge to the jury upon their inability to acquit 
7 if the defendant’s theory was unreasonable. 

WILTON J. LAMBERT, 
RUDOLPH H. YEATMAN, 
ALFRED M. SCHWARTZ, 

Attorneys for Defendant. 


Designation of Record. 

Filed Dec. 22, 1922. 

* * * * * * * 

The clerk of said Court will please prepare the Transcript of Rec¬ 
ord for the Court of Appeals and include: 1. Indictment. 2. Plea. 
3. Verdict of the Jury. 4. Motion for New Trial. 5. Order over¬ 
ruling Motion for New Trial. 6. Judgment. 7. Appeal and Bond 
for Costs. 8. Approval of Costs Bond. 9. Bill of Exceptions sub¬ 
mitted and signed. 10. Bill of Exceptions. 11. Assignment of 
Errol's. 12. This Designation of Record. 

WILTON J. LAMBERT, 

R. H. YEATMAN, 

ALFRED M. SCHWARTZ, 

Attorneys for Defendant. 


Service of a copy of the aforegoing acknowledged this 22nd day 
of December, 1922. 


ARTHUR N. PRESMONT, 
Assistant U. S. Attorney for D. C. 
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8 Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 7, 
both inclusive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 35589, Criminal, wherein United 
States is Plaintiff and Allen Merrill Young is Defendant, as the same 
remains upon the files and of record in said Court. 


In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 29th dav of January, 1923. 

[Seal of the Supreme Court of The District of Columbia.] 


EW. 


MORGAN II. BEACH, 

Clerk. 


9 In the Supreme Court of the District of Columbia. 

Criminal. No. —. 

United States 
vs. 

Allen Merrill Young. 

Bill of Exceptions. 

Filed Dec. 19, 1922. 

Be it remembered that at the trial of this cause before Mr. Justice 
Stafford and a Jury, on December 12th, 1919, to December 16th, 
1919, inclusive, before the jury retired to consider their verdict, the 
Government offered testimonv tending to show as follows: 

The defendant met one Claire D. Spittler at the residence of Mr. 
Pumphrey at Suitland, Maryland, where Spittler had gone to col 
lect money for some tires that he had sold to Pumphrey; the defend¬ 
ant paid for the tires, acting for Mr. Pumphrey, who was confined 
to his bed by illness. Mr. Pumphrey had at one time a road house 
there, and so far as the witness Spittler knew, did not deal in auto¬ 
mobile accessories. Spittler set the price of $100.00 for five tires and 
finally agreed to take $90.00. The defendant asked Spittler if he 
had any more tires to sell and requested Spittler to see him about it, 
giving him his phone number and address, and asking Spittler to 
call him up. 
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Thereupon, and while the witness, Claire D. Spittler was on the 
stand on behalf of the prosecution, he was asked the following 
question bv the prosecution: 

“Q. Now it was there that I asked the value of those 

10 tire9?” To which question objection was made by the de¬ 
fendant that the witness had not qualified to testify concern¬ 
ing the value of the tires. 

Whereupon this witness was further interrogated and testified that 
he had had no special dealing in tires; had been connected with 
automobiles and automobile firms for the past ten years, driving and 
repairing automobiles, not tires, and naturally he had had some ex¬ 
perience in tires; had not bought and sold tires as a business; that he 
knows the value of tires; has had occasion to inquire the price, and 
knew the price of tires all the time. 

Whereupon the Court overruled the objection of the defendant, 
to which action of the Court the defendant then and there excepted, 
which exception was then and there noted upon the minutes of the 
Court, and thereupon the witness was interrogated and answered, 
over the said objection and exception as follows: 

“Q. What was the state of those tires, Mr. Spittler? A. They 
varied in size. The largest was 37 x 5 and the smallest 32 x 3%. 

Q. Were those the size you spoke of? A. Yes, sir. 

Q. What is the value of a 32 x 5 tire—do you remember the make 
of the tire? A. No, sir; I do not. It was a rib-tread tire, I remem¬ 
ber, of the Cord type; but I cannot say whether it was a Silvertown, 
or Goodyear. 

Q, And what is the 37 x 5 worth? 

Mr. Lambert: One minute, I object. 

11 The Court: We have not been told yet whether those tires 
were new or used. 

Mr. Artli: I thought I asked that, but I may have overlooked it. 
T thought h$ said they were new. 

Q. AY hat was the state of those tires? A. They could not be clas¬ 
sified as new tires, yet they had never been run on the road. They 
were mounted on rims with inner tubes ready for attachment to the 
wheels. 

Q. \Y here had you gotten those tires? A. They were stolen prop- 

ertv. 

% 

Mr. Lambert: I object. 

The Court: That is admissible if any part of it is admissable. 

Q. Where did you get those tires? 

Mr. Lambert: You will allow us an exception? 

A. They were stolen tires; tires taken off of automobiles. 

Q. What was the value of the 37 x 5? 

Mr. Lambert: I renew my objection. 

The Court: That may be under exception. 
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Q. What was the value of the 87 x 5 tire? A. About $73. 

Q. How many 37 x 5’s were there? A. One. 

Q. What were the other sizes? A. I think 35 x 4M» was the next 
size. 

Q. Ilow much was that worth? A. About $50. 

Mr. Lambert: The same objection and exception. 

The Court: Yes, this is all under exception. 

Q. Was there only one 35 x 4M>? A. Yes, sir. 

Q. What was the next size? A. 34 x 4. 

Q. How many of those? A. Two. 

Q. How much were they worth? A. They were worth about $40 
a piece. 

Q. And you say the other one was a 32 x 3M>? A. Yes, sir. 

Q. How much was that worth? A. It was worth about $20. 

Q. How much? A. $20. 

Testimony was further adduced tending to show that the defend- 
and gave Spittler his phone number and address and asked Spittler to 
see him in case he had any more tires to sell and about one week or 
so later in the first part of January, Spittler sold him two, he be¬ 
lieved they were Goodrich tires, 30 x 3M>, for a Ford, delivered them 
to the defendant at the defendant’s house, about 8 o’clock in 

12 the evening. It was dark. The tires were nearly new, had 
never been on the road, but had been carried as extras on au¬ 
tomobiles and were valued at about $40 or $45, and for which de¬ 
fendant paid $25. After Spittler delivered the two tires for the Ford 
to the defendant, the defendant asked him to bring some more tires 
of a larger size. A few days later, Spittler sold and delivered to the 
defendant at the defendant’s garage in the evening at dusk, two 
Goodyear Cord tires of the size he believes, of 34 x 4, the 9ize defend¬ 
ant desired; they were extra tires with rims, had not been on the 
road and were worth about $90 for the two, but he does not recall 
exactly, but thinks the defendant paid him about $40 or $45 for 
them. All of those tires were stolen. Defendant asked Spittler to 
bring some more tires, and the next time Spittler delivered to the 
defendant, late in the evening, at defendant’s garage four 34 x 4V 2 or 
four 35 x 4V2 tires valued at about $220 for which the defendant paid 
him, he believes, $100. Defendant never asked him where he got 
the tires nor the reason for selling them under the market value. 
Defendant paid witness with money and did not receive a receipt 
therefor. Spittler further testified that defendant said to him that 
it was a little hard to sell a class of tires that could not be sold as ab¬ 
solutely new; that were on rims, and asked him to give him a better 
grade of tires, tires that could he sold as new tires, that he didn’t 
care so much about the make, but he wanted tires that most cars used, 
like 30 x 3*4; 33 x 4; 34 x 4; 35 x 4M> standard sizes; that he could 
sell all that I brought him. Thereafter Spittler sold defendant 

twenty brand new tires, which were stolen by him and one 

13 George P. De West in Baltimore about the middle of January 
from the place of the Goodyear Tire and Rubber Co. That 
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night he drove up to defendant’s house located at 1507 or 9 E St. 
S. E., in the City of Washington, D. C., and awakened defendant 
and told him I had some tires; he threw the keys to his garage out 
of the window and we (Spittler and De West) put the tires in the 
garage located in the alley at the hack of his house. Defendant paid 
Spittler $300 or $400 for these tires, although Spittler could not re¬ 
call the exact amount. The tires in his opinion were worth some¬ 
thing over $1,000 and had the original wrappings on them. When 
he delivered these last tires to defendant they had quite a little time 
deciding what the price of them should be. Defendant wanted to 
get them as cheaply as possible and witness wanted as much money 
as he could get for them. Defendant did not ask Spittler where he 
got them, but made the remark that it was a nice bunch of stuff. 
Spittler got another load of tires from Baltimore, about a week later 
and at that time Young had given him a key to his garage and told 
him that at any time he had anything to sell him that he could just 
leave it in the garage and come around the next morning and get the 
money, and Spittler carried the key on his key-ring. Witness was 
at defendant’s house one night to see if he wanted to buy some more 
tires and the defendant gave him the key-ring as a precaution so that 
the witness would not have to awaken him in the night. The key 
was thereupon identified and offered in evidence, by the Govern¬ 
ment. On the evening of February 20th, witness saw the defendant 
who told him that he would take all the tires I wanted to bring him. 
On the evening of February 21st, Spittler and one De West and one 
Cooksey entered the Goodyear Rubber and Tire Company’s place on 

14th St., in the District of Columbia, and stole 56 or 57 tires, 
14 which were delivered to Mr. Young’s garage between 1 and 3 

and 4 o’clock in the morning. The tires ranged all the way 
from 30 x 3 1 /> to 37 x 5, and were new and wrapped and were 
branded with the regular Goodyear Trade Mark. Spittler did not 
see Young that night, but he saw him the next morning about eight 
o’clock at his (defendant’s) home; and defendant said it was a fine 
bunch of stuff or something like that, and after bargaining about the 
price of the tires, they finally agreed that Young should pay $1,200 
or $1,125; Young paid him $500 after going to the bank with Spit¬ 
tler and cashing a personal check, and never paid him anything else. 
Spittler was arrested that day. The tires in the opinion of Spittler, 
were worth about $3,000. lie (Spittler) saw 56 or 7 tires there four 
or five days later; he could not positively identify them, you could 
tell they were tires and Goodyear tires, but there was no way of iden¬ 
tifying them. Just before that, Spittler was at defendant’s house to 
see if he wanted any more tires or anything else. He told me once 
before he could sell anything from a needle to a thrashing machine; 
and defendant stated that he wanted 1,000 pounds of white lead and 
Spittler asked him if he could use 2,000 pounds and he said he could, 
and Spittler threrafter delivered him the 2,000 pounds of white lead; 
this lead was stolen by him and one De West from Mansfield & Sheaf- 
fer’s store on 7th Street the middle part of February sometime or the 
first part, and was in 100 pound cans—and they took 20 of them, 

2—3953a 
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and he delivered them to Mr. Young’s garage the same as he did the 
tires, in the night time, and was paid for them the next morning at 
defendant’s home; the lead was worth about 13 or 14 cents a 

15 pound and Mr. Young paid him $150 for all of it. Defend¬ 
ant did not ask the source of the white lead or any questions 

about it. Spittler also sold to Mr. Young a Firestone tire. 32 x 3%, 
that he had stolen off a machine, which was valued at about $25 or 
$30 and for which Young paid $10.00. Spittler also stole a tire 
from in front of the House Office Building in the month of January 
and sold all the tires he got at that time to defendant. That he al¬ 
ways received cash from Young, never any checks. After Spittler 
was arrested he was confronted with Young in the presence of De¬ 
tective Wise, Davis, Mallev and two Army Intelligence Officers, and 
Young called him “Jack,” and said, “The jig is up, Jack. You 
might as well tell the truth now. Get out of it as easy as you can 
Young was under arrest at the time. Young also paid him $240.00 
for a Ford automobile that was worth about $400; Spittler told him 
before he sold the car to him that it was coming from New York ; that 
he had known a young fellow up there who needed money and he 
wanted to bring a car to Washington to sell. The car was stolen in 
Philadelphia by Spittler and paid for in cash by Young. Spittler 

never saw defendant refer to anv account books and that all the ar- 

* 

tides referred to and enumerated bv him were delivered to the de- 
fendant in the District of Columbia. Spittler had come to Washing¬ 
ton about a year and a half ago and worked in the Navy Yard as a 
tool maker for about six months. lie left December 13th, 1918, was 
selling tires to Mr. Young, and did a little repair work at the Driscoll 
Garage, working there until February 21st, 1919; Spittler had a 
seven passenger model 55, Cadillac touring car; prior to the 

16 time he met Mr. Young at Pumphrev's he had been at 
• Pumphrey’s place two or three times and had sold Pumphrey 

a couple of tires. Spittler when he met Young at Pumphrey s saw 
Young’s Ford car and about 5 or 6 days later called him up by the 
telephone and told him he had two Ford tires for sale, 30 x 3M». lie 
delivered those two Ford tires by driving to Young’s house in the 
Cadillac car and taking them into the house by the front way to Mr. 
Young; when he made the second sale to Young a few days later, he 
drove up to the house about dusk, in his open Cadillac car, with the 
tires in it; the car had curtains on the side; Young drove around to 
the garage with him; when he delivered the next batch of tires, 
which were gotten in Baltimore, he and Young had a lot of dicker¬ 
ing about what lie should receive for them. Young trying to get 
them as cheap as he could and Spittler trying to get as much as he 
could; about one week later Young gave Spittler the key and told 
Spittler that lie did not desire to have him disturb his rest; when 
Spittler and Young discussed the question of getting the white lead, 
Young told him it was selling for 13 or 13% cents at retail, and they 
arranged a price of 7% cents a pound; that when defendant told 
Spittler that white lead was selling for 13% cents a pound, Spittler 
thinks he asked defendant what he could pay for it although he is 
not certain of it. On the different occasions when Spittler went to 
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Mr. Young, De West or Cooksey did not go with him, and Young 
did not know De West. The Ford car that Spittler sold to Young 
was a 1917 model, a little over a year old, two year back model; it 
had some extra equipment on it and a new 1917, without any acces¬ 
sories sold for $485; it had an independent lighting system 
17 and a starter that had been run about 5,000 miles. At the 
time Spittler testified in this case, he was under indictment for 
stealing the tires mentioned by him, and the Cadillac automobile, in 
the Supreme Court of the District of Columbia and had pleaded 
guilty on those charges, and had not been sentenced; he pleaded 
guilty about a month previous to testifying, and had been out on 
bail; about the 22nd of September, 1919 after he was out on bail, 
Spittler went to see Young and asked him if he could spare any 
money, and told him that he needed money right now and that inas¬ 
much as Young owed him $625, the balance of the money on the 
last lot of tires sold him for $1,125, he thought Young might square 
it up; that Young first mentioned the subject about white lead; that 
he did not know of any one else who had a key to the garage; that 
he did not know why he had not been sentenced; that nobody made 
any inducements to him; that he did not know when he made up 
his mind to plead guilty ; that the plan first was for him to stand 
trial; that he pleaded guilty on October 24, 1919; that he had no 
hope or inducement that he would not be punished in this case; that 
he was not prompted by any hope of clemency; that the defendant 
did not know’ his name but called him “Jack;” that he never told 
defendant his name, and the defendant never asked him w T hat his 
name was; that he did not have a card or give the defendant a card; 
that the defendant never asked him who he was nor where he came 
from; that he did not tell the defendant to call him “Jack” that it 
seemed to be the implied name to anyone who don’t know your 
name. That with reference to the Ford automobile brought down 


from New’ York, defendant asked me what the model of the 
IS car would be and what kind of shape it would be in; I told 
him that could be arranged to suit him; that it could be most 


any kind of a car he wanted, or most anv model he w’anted; he said 

• 7 *. • 

he preferred a ’17 or ’18 that was in fairly good shape and I talked 


to him something about lie was going to dispose of it and he told me 


there was onlv one serial number on a Ford and that the numbers 


ran so high that it was very easy to change the number so that it 
could not he detected. The market for tires at or about the time 


witness was delivering stolen tires to the defendant was so far as he 
knew, normal. Witness first said he had talked with no one in the 


District Attorney’s office since leaving the stand the other day, then 
later he said he had talked with Mr. Arth Friday afternoon wdth 
reference to the testimony he had given in the case. Witness does 
not deny that he told Young that he w’as going to get this car from 
a friend in New’ York, who needed monev and had it for sale. The 
reason witness discussed how it should be disposed of w’as that a 


friend was to bring it down here. He had nothing to do wdth how 
it was to be disposed of. Witness told defendant that his friend 
needed money and wanted to sell the car and bring it dow’n here to 
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sell it. Witness denied that he testified on Friday that he told Mr. 
Young that he had a friend in New York who had a Ford ear. He 
said he told him that his friend needed the money and wanted to sell 
the car. lie had nothing to do with the selling of the car which 
was brought down in February, after he turned it over to Mr. Young. 

Wintess testified on direct examination that he stole one Ford ma¬ 
chine that he delivered to defendant for which machine defendant 
paid him $240.00. That it was worth $400.00 and had asked 

19 no questions about it. The witness told him before he stole 
the car that it w T as coming from New York; that he had 

known a young fellow up there who needed money and he wanted 
to bring a car to Washington and sell it. By that language he meant 
to convey to the defendant that it was stolen. Cooksey and De West 
came with witness when he brought the car down over the road and 
the witness testified to having a friend up there and was going to 
bring the car was not the truth. 

Further testimony was offered tending to show that Joseph Frank 
Cooksey assisted Spittler in stealing the tires from the Goodyear 
Company on 14th Street. 

Further testimony was offered by the Government tending to 
prove that George P. De West was introduced to the defendant by 
Spittler sometime in January at the defendant’s garage, when he and 
Spittler drove up to the garage in Spittler’s Cadillac machine straight 
from Baltimore, Maryland, with some tires that had been stolen in 
Baltimore from the Goodyear Tire and Rubber Company, in which 
theft De West participated with Spittler who selected the tires from 
the list that he had; the tires were taken out of the machine and put 
in the defendant’s garage, a few of them being placed in a Ford 
machine that was in the garage. Mr. Young at that time did not 
ask where the tires came from; the tires were brand new and were 
wrapped, and the sizes varied anywhere from 30x3 up to 35xr>; 
that De West and Spittler had delivered other tires to defendant's 
garage before this occasion; that on another occasion De West and 
Spittler came around with a load of tires and Spittler tried to awaken 
the defendant at midnight; they had a hard time doing it 

20 and finally the defendant put his head out of the front win¬ 
dow and Spittler told him that he wanted bis key and de¬ 
fendant threw down some keys. After that Spittler had a key that 
would fit the lock to the garage. De West had been a machinist at 
the Navy Yard when he first met Spittler and subsequently went to 
work for Spitttler at the time these things occurred, who paid him 
$50 a week; he assisted Spittler in stealing some extra tires off the 
rear of machines, and in stealing in the neighborhood of f>8 tires 
from the place of business of the Goodyear Tire and Rubber Com¬ 
pany on 14th Street in February, 1910; selecting the tires from a 
list of tires as before; making three trips that night hauling them 
out to defendant’s place and putting them in there, Spittler having 
a key to defendant’s garage; and also in stealing the Ford which 
was obtained in Philadelphia on Market Street, and in delivering it 
to the back of defendant’s garage; also assisting Spittler in the steal¬ 
ing of 2,000 lbs. of white lead—20 cans 100 lbs. each which was 
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delivered to defendant’s garage. He was arrested in March, and 
pleaded guilty back in October, sometime, and had not as yet been 
sentenced: when the Ford was stolen at Philadelphia it had a Penn¬ 
sylvania license on it, they changed the license number by taking off 
the Pennsylvania license somewhere between Philadelphia and 
Washington and putting in its place a Maryland license; they 
brought the machine to Young’s garage about eight o’clock in the 
morning where a license was removed and a license put on. We 
changed the license of/ the machine that we had used to remove the 
machines through Maryland, and afterwards about nine o’clock in 
the morning drove it out to a place on Bladensburg Road. 

21 Spittler did the planning for the stealing that he, De West 
and Cooksey were engaged in. 

Further testimony was offered by the Government tending to prove 
that Dr. Fred Repetti, on January 19, 1919, bought three tires from 
the defendant, Young, two Goodyear Cord tires, size 34 x 4, one Good¬ 
rich Fabric tire, size 33x3Vo, which were new, and paid $95 for 
the three; that Dr. Repetti bad known Young between 10 and 15 
years, and Young approached him and wanted to know if be wanted 
io buv tires; there was nothing defaced about the tires, the name and 
number were on them. TTe had treated Young’s family as a physi¬ 
cian. Young also sold Edmund B. Meyers, a plumber, two 32 x 4 
outer tubes of Goodyear make, cord tires, for $75; this price included 
two inner tubes; they appeared to be new and were worth on the 
market something in the neighborhood of $100; they were turned 
over to the police, and Sargeant Davis told him that Young had in¬ 
formed him that he, Meyers, had two tires and two tubes; those tires 
were not defaced, and the name, the number and other marks were 
on them and were paid for by a check for $75. 

Jacob W. Kemp bought a Goodyear tire from the defendant, size 
30 x 3 Vo brand new with a wrapper on it, some time in the latter part 
of January or the first part of February, and paid $15; it was a fabric 
tire; he did not know the value of tires, and knew the value of some 
tires and had bought one from Montgomery & Ward which cost 
$12.94, hut it was not a Goodyear tire; he had known Young for 
over two years; he turned the tire over to No. 5 Police Station. 

William F. Burns, Jr., purchased a Goodyear tire from 

22 Young, size 30 x 3%. brand new, and paid $15 for it; he in 
turn sold it for $16.50; it had the Goodyear name on it, and 

there was nothing indicating that it had been defaced. 

Further testimonv was offered by the prosecution of George II. 
Pierce, office manager of the Goodyear Tire and Rubber Co., that 
during the week' of February 14, to 20th, 63 automobile tires and 8 
tubes were missing of the total value of $2,588.45, the property of 
the Goodyear Tire and Rubber Co., of Akron, Ohio. Witness identi¬ 
fied a tire, 35 x 5, al weather tread, cord tire, valued at $69.35; that 
is the value as sold by the company to dealers; the company does 
not retail tires; a 34 x 4 tire, at the time the tires were stolen, all 
weather tread, was valued at $49.55, their price to the dealer; 32 x 4 
cord all weather tread, was valued at $47.00; 32 x 4 inner tube was 
valued at $3.85; 30 x 3V 2 tire, all-weather tread, was valued at $34.55. 
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On cross examination, the witness testified that the value of a 
30 x 3 2 /2 all weather tread cord tire is $34,55 and the value of a 
30 x 3M> rubber tire all weather tread is $19.50; these are prices to 
the dealer and five per cent off for cash if paid by the 10th of the 
following month. The Goodyear Company has another list repre¬ 
senting the prices that the dealer sells at to the public, which they 
are bound to do by the contract which they sign with the company; 
otherwise they lose their right to handle the Goodyear Company’s 
goods. 

The prosecution further offered the testimony of Nathan B. 
Frank, tending to show that he was a junk dealer, that he bought 
tires from the defendant in January and February, 1919. 

23 and altogether purchased about 45 Goodyears; Young called 
him up and asked him if he was interested in tires, new one«, 

and he went up to Young’s house and Young sold him 15 tires, he 
asked Young whether or not the tires were come by honestly, and 
Young said he would not sell anything which was not honest or that 
he did not come by honestly, and said he was in the business. 
Young had a repair shop, and from time to time the witness had 
bought material from him; he paid about $1,300 altogether to 
Young bv check; he resold the tires, a lot to Jones-Kessler and a 
lot to the Kalorama Garage, dealers, and made about T20 some odd 
dollars; the tires were brand new, cord and fabric of various sizes, 
and ran 30 x 3V*> to 34 x 4; he kept them a couple of days before he 
sold them; he sold them at about 20%below the list price of the 
Goodyear Company to dealers. He next saw the tires after he sold 
them at the Police Department. 

On cross-examination, he testified that he knew defendant four 
or five years; knew that he had a small garage; never knew him to 
sell tires; that he had bought scrap material from Young prior to 
this time, and upon producing his records testified that on January 
25th, 1919, he purchased 15 tires for which he paid $555, worth, he 
judges, about $610; on February 1st, he bought 15 tires for which 
he paid $400, small tires, and sold them for $455; on February 6th, 
he purchased 17 tires and paid about $472 for them and they were 
worth about $520: that is what he would have sold them for if he 
had sold them. All these prices are about 20% below list. Young 
offered him another lot of tires, and he asked Young if he got them 
honestly, and Young said they were all right, and he told 

24 Young if he did not tell him where he got the tires, he did 
not want them, and Young replied that if witness would not 

Handle them for him, there were other people who would. When 
he made the sales, the witness was merely allowing himself a fair 
profit. 

Thereupon the Government further offered testimony tending to 
prove that Young was arrested at Glen Echo, Maryland, on Feb¬ 
ruary 22nd, 1919, and brought to No. 5 Police Station; on the 
following day,,at the police station, he was asked whether he de¬ 
sired to make a statement as to how he came into possession of the 
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lires and the white lead found in his garage, and he said he was 
ready to tell all he knew about it. There were present at this time 
Detective C. C. Wise, Sergeants Davis and Nally and Mr. Bilky and 
Mr. Lawless, two agents of the Military Intelligence Office. Sargeant 
Davis cautioned him that the statement would be used against him 
in court. There had been 50 tires found on Young’s premises in the 
garage in the rear 413-15 16th Street S. E. Young started off by 
telling them that the tires had been put into his garage about two 
nights before the detectives had gone into it looking for some 
whiskey; that he did not see them put there and did not know they 
were there until the following day and he went on to explain about 
a man that he could not recall his right name but he knew him as 
.lack; he gave a description of this man, also his automobile that he 
had seen quite a few times and it was through his statement at the 
time and the description of this car that the detectives later arrested 
Spit tier which was about February 24th. Spittler, when arrested, 
was taken to No. 5 Station and brought before Young, and 

25 Young said, “Why, hello Jack.” Spittler said he did not 
know him and Young said, “Yes you do, Jack.” Young 

said, “These men have gotten me and they have gotten the tires and 
they have you. My advice to you is to open up and tell the truth 
about the whole affair.” Young further stated that the tires that 
were found in his garage were put there about the night of February 
20th; he did not know where they come from; that he only knew 
t lie one man in the transaction by the name of Jack who had brought 
the tires there before although he could not remember the number; 
that Young further said that he had paid Jack something like 
$2,000 or $3,000 for the stuff delivered to him and that he thought 
that price compared to the actual values represented about one-fifth. 
When he was asked what had become of the rest of the tires, at the 
first conversation, lie thought the larger portion of them had gone 
back to Baltimore, and when asked why he used the words “gone 
back,” he said he believed they came from Baltimore, and that while 
he did not know where they came from, he believed they were Gov¬ 
ernment property by their being brand new tires in such large quan¬ 
tities and not having been reported. At that time in the station 
house, something was said about Young getting out on bond and he 
said he was afraid that this was a bad gang and he would not feel 
safe, and that having given this information he was afraid they 
might do him bodily injury. 

The Government further offered testimony tending to show that 
there was an interview at defendant’s house, at which there were 
p resent Mr. Golden, C. C. Wise, Sargt. Nally and Sargt. Davis, and 
later Mr. Yeatman came in; Mr. Young was in bed and he 

26 told them about some tires that had been sold by him to Dr. 
Rogers, Mr. Repetti and Mr. Keys, and said he had over¬ 
looked those in his former statement; he also stated that he had sold 
a quantity to a Mr. Nathan Frank, and when asked about the white 
lead the first time he stated that only 1,000 lbs. had been delivered 
to him in his garage, when we were at his house we asked him about 
more white lead, whether that was all that was delivered; defendant 
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mentioned name of a painter on 16th Street N. E. by the name of 
Nally and said that possibly the paint had gone to Baltimore; and 
intimated that Nallv knew something about it; he admitted receiving 
2,000 lbs. 

The Government further offered testimony tending to show that 
Sergt. Ogden Davis entered the defendant's garage and discovered a 
large number of new Goodyear automobile tires which he seized and 
caused to be taken to No. 5 Police Station the following day, and on 
that evening, the 22nd of February, 1919, arrested the defendant 
and took him to the station house; the next day witness interviewed 
the defendant in the Sergeant’s room at the station house in the 
presence of Officers Wise and Nally. The defendant was informed 
that whatever be might say would be used against him and said that 
he was aware of that fact and wanted to talk; that he purchased a 
large number of tires from a mysterious man by the name of Jack; 
that this man was stealing them as he thought from the Govern¬ 
ment ; that there were some higher-ups in it and that he was afraid; 
that he wanted protection; that he did not want to get out on bail 
for fear of his life; that about 48 tires were recovered from 

27 the defendant's garage; that witness had several talks with 
defendant at the solicitation of defendant at No. 5 Station; 

the defendant would give information relative to the disposition of 
some of the tires and other goods he had disposed of; had a later 
conversation with him at bis home 1506 E St. S. E., on which oc¬ 
casion Mr. Yeatman his attorney was present; defendant said that 
this mysterious Jack had put 2.000 lbs. of white lead in his garage 
and he had disposed of 1,000 pounds of it, the other 1,000 being 
found in his garage; defendant said that a man bv the name of 
Nally, a painter on loth Street might have the first 1,000 pounds 
referred to, but witness says that it could not be located and that 
defendant said that it might be in Baltimore now; that Spittler was 
brought into the station house in the same room with defendant who 
sat down and said “Hello Jack,” Spittler looked at him and said 
“Well, I don't know you.” Defendant said “There is no use vour 
acting that way, Jack—these people are all right—I know them 
well—they will treat you square.—Now I have made a clean breast 
of it—you do the same thing—they will help you—they won’t push 
you.” A key (the key that has been offered in evidence) was shown 
to defendant in the presence of Spittler and he said that it was the 
key that he furnished him. Defendant was questioned about a Ford 
automobile and along the line of numerous individual thefts of 
automobile tires, and said that he would order tires bv sizes from 
this mvsterious Jack and thev would be delivered; he would find 
them in his garage the following morning or soon afterwards; that 
he had an agreement with this man to deliver them to his 

28 garage at night periods: that he ordered the Ford automobile 
and paid $240.00 for it; that it was delivered by the same 

man that he did not know what the other name of Jack was; that 
he never asked him; that he (Jack) was a peculiar fellow; that he 
(defendant) never asked Jack any of his business and that he 
(Jack) would not tell the defendant much of his business. 
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The Government offered further testimony tending to prove that 
Thomas Nally participated in the arrest of the defendant; that on 
February 22nd, the defendant was arrested and about 48 tires, 1,000 
pounds of white lead and 3 or 4 cases of whiskey were taken from 
a garage occupied by defendant; that in the presence of Sergeant 
Davis, Officer Wise and possibly some others who were present, de¬ 
fendant said he got those tires from a man by the name of “Jack;” 
that he did not know his last name; that he also got the lead from 
him; said he understood there was quite a bunch or a big ring of 
thieves and that he was really afraid to tell the truth; that he was 
afraid they would get him; that he was not positive where the tires 
came from but that he did think they came from some Govern- 
ment place near Baltimore; that upon being asked by Sergeant Davis 
if he knew that the tires were stolen he laughed and smiled and said 
“Sergeant, you know I am no fool, certainly I knew they were 
stolen;” that at a later conversation he said he had sold 1,000 lbs. 
of white lead to a man by the name of Nally on 16th Street, N. E. 
He went there and found it was not so; defendant said he thought it 
might have possibly been sent to Baltimore. The detectives present 
at the conversation with the defendant at his house, and the 

29 witness, Golden, did not recall or hear Mr. Wise’s statement 
to Mr. Yeatman as he entered the room, “Mr. Yeatman, we 

are here; we have nothing against Merrill, but we want him to tell 
us where some of these things are.” That this interview with the 
defendant was at the solieitation of the defendant by a message over 
the telephone requesting him to call at the house. After the defend¬ 
ant had been at No. 5 until probably the 25th or 26, he was conveyed 
to the Washington Asylum Hospital; the reason that he went there 
was that he stated he had a mother-in-law or father-in-law; that he 
had been in the habit of drinking about a quart of liquor a day 
previous to his arrest and he stated being cut off, it got on his nerves, 
and that he was all unstrung; that a talk was held among the officers 
and the Captain of the precinct and his request was granted and he 
was taken to the hospital. 

This is the substance of all of the testimony offered on behalf of 
the Government. 

Whereupon the defendant to maintain the issue on his part joined, 
offered testimony by witnesses, Thomas J. Tigiie, William F. Gaw- 
ler, John Cabot White, John Henry Miller, George C. Glick, 
J. H. Portcii, Noel Slater, and William E. Repetti, tending 
to show the reputation of the defendant for honesty and integrity 
was good. 

Whereupon, the defendant called as a witness Meyer R. Chidakel 
who testified that he had been engaged in the tire business for two 
years in the northeast under the name of Dixey Tire Company, 
and one on 4th Street under the name of the Akron Tire Company, 
and was familiar with the prices — tires in February, and March, 
1919; that his company was a jobber and bought tires from 

30 firms going out of business or having surpluses; that the small¬ 
est size Goodyear tire that he had was 32 x 4 which he sold at 

3—3953a 
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$18.00, and which was a now tire; that he had a size 37 x 5 in other 
makes of tires similar to Goodyear, such as Blackstone and Batavia; 
at the time mentioned, they were selling Goodyear, Mansfield, 
Batavia, Dreadnaught, and about 20 other makes. A tire of the 
Blackstone people, size 37 x 5, was listed at $09.50, and had a guar¬ 
anteed mileage of 5,000; the Goodyear has no definite mileage 
guarantee; they are adjusted at 3,500, he was not positive. 

Whereupon counsel for the defendant offered to show by the wit¬ 
ness that at the time, February and March, 1919 the witness was 
not dealing in any 37 x 5 tires; that he was dealing in other tires, 
for instance the Blackstone guarantee to a greater degree of mileage 
than the Goodyear tires at that time and selling at the same price 
ns the Goodyear; that he was able to sell in the way of jobbing the 
Blackstone tires under those circumstances at a very much lesser 
price than the list price. To which offer of proof the Government 
objected, which objection was sustained by the Court, and to which 
action of the Court, defendant noted an exception which exception 
was entered and noted upon the minutes of the Court. 

Thereupon the defendant further offered testimony tending to 
show that he had been married to Edith E. Young for eleven years 
and had been living at 1500 1C Street, S. E., for about two years, 
and had been engaged in the automobile business and driving for 
a Mrs. Frank; before that he had been working for the Chesa- 

31 peake & Potomac Telephone Co. for about fifteen years; that 
Spittler came to the defendant’s house, and asked Mrs. Young 

if Mr. Young (the defendant) was home; that he was not home; 
and brought two tires, and said he would be back later and collect 
the money; this was about five o’clock in the afternoon and he came 
to the front door, and drove up to the house in a Cadillac automobile, 
about seven passenger; this occurred in December, 1918, and the 
curtains were up, that is, the car was open, and the Ford tires were 
in the automobile. Mr. Spittler returned that night to collect his 
money, but Mrs. Young did not hear the conversation with Mr. 
Young; about one week later Spittler again came to the house at 
7f or 8 o’clock in the evening to see the defendant who went with 
him around to the garage; Mr. Spittler was dressed very stylish. 
On February 27th Mrs. Young went to the Washington Asylum 
to see her husband and found that he acted as though he was crazy; 
he made her take off her hat and looked at her teeth and looked 
down at her shoes to see if it was her. She took him out the fol¬ 
lowing Sunday and took him home. Her family consists of her 
husband, herself and little girl nine years old. That most of de¬ 
fendant’s time was spent in driving for a Mrs. Frank, and not so 
much time was spent in repairing automobiles: that she knows a 
man by the name of Noble Duckett who worked for her husband, 
the defendant; that he helped around her husband’s shop, hut that 
she did not know his present whereabouts: that Spittler had been at 
her home on several occasions and her husband (the defendant) told 
her that Spittler’s name was Claire Spittler; that so far as 

32 she knew the defendant was never in the business of selling 
automobile supplies. 
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Defendant further offered testimony tending to show that Mr. 
R. H. Yeatman, a member of the bar, called to see him at his house; 
that he got there shortly after Detective Wise, Sergt. Davis, Detective 
Nally and Mr. Golden had arrived there. That these men were 
sitting around the bed in which Mr. Young was confined, and when 
ho went into the room, he knew nothing about the nature of the 
business or the purpose of being called, and Mr. Wise, whom he had 
known, introduced him to the men present and proceeded to state 
that they were trying to get some further information about certain 
tires that had been stolen by a man by the name of Spittler and 
that they did not have anything against Merrill, meaning the de¬ 
fendant, but wanted to get sonic information from him so as to 
locate those tires for the tire man there (meaning Mr. Golden); 
that Mr. Young proceeded to tell them about certain persons to 
whom lie had sold tires and Mr. Golden, of the Goodyear Rubber 
Co., sat there and made notes in his note book as the conversation 
progressed; that he, Yeatman, told Mr. Young to tell the detectives 
whatever he knew about it and help them locate the tires; that he 
made that statement to Mr. Young after Detective Wise had stated 
he merely wanted information and they had nothing against Mr. 
Young. 

Thereupon defendant offered further testimony tending to show 
that while he was employed by the Telephone Company, he was 
tlie trouble man and also acted as inspector which required him to 
go into people's houses; since leaving he company, lie had been 
engaged in buying and selling automobiles, hogs, sheep. 
33 cattle and anything he could buy in, and had run some 
jitney busses on II Street; his place of business was a garage 
in the alley between loth and 10th and D and E Streets Southeast, 
and possibly half a block from the back entrance to his house; that 
the defendant Young first met Spittler at Suitland, when Mr. 
Pumphrey, who was ill, asked him to look at the tires Spittler was 
selling him, and at the direction of Mr. Pumphrey, although Spit¬ 
tler asked $133 for the tires, he gave Spittler $130; that Spittler 
saw his Ford car standing there and asked him if he needed any 
tires, and he told him that he could use two rear tires then; that 
he came home one evening after that, about seven o’clock, his wife 
told him that a man had left two tires and afterwards Spittler came 
back and collected for the tires; they were 30 x 3% and he paid 
$30 for them: that Spittler then asked him if he could use any 
more tires and he told him that he could as he had a sale for those 
things if he could buy them to make anything on them, and 
Spittler asked him what sizes he could use just then, and, having 
talked to Dr. Repetti previously to that, he had spoken about get¬ 
ting two 34 x 4 tires, he told Spittler to get some tires of that 
size; when Spittler brought those tires to the house, we went to 
tlio garage and came back to the house and settled on $60.00; 
Spittler commenced to tell about his family; Spittler said his father 
was wealthv, an oil magnate in Ohio, and also told him how they 
shot oil wells, and one thing and another, out there; the talk then 
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lead to more tires, and he brought another bunch amounting to 
14; and paid $110 for them; after the second meeting, Spittler had 
been to defendant’s garage in a Cadillac car and a man by 

34 the name of Bucky Burns who saw him told the defendant 
in answer to inquiries of the defendant Spittler's full name 

and that he, Burns, had met him at the motorcycle races at Laurel; 
that Spittler seemed to be all right and somebody told him, Burns, 
that they had seen Spittler with five or six one hundred dollar 
notes down around the Navy Yard, and that his people were well 
to do; this was some time in December; that he knew Spittler’s 
name before Burns told him, having learned it from Spittler him¬ 
self at the time they had the conversation lasting one half hour. 
Defendant did not ask Spittler how he obtained the tires the first 
two lots, which were small lots, but when Spittler talked of deliver¬ 
ing the larger lots, 17 and 20, defendant asked him where he was 
getting the tires and Spittler told him he was getting them through 
his father; that his father had gotten him in the Washington Navy 
Yard to evade the draft; on the next occasion, Spittler took de¬ 
fendant’s order, probably three or four days before their delivery, 
for about 17 tires of various sizes; he brought them around about 
eleven o’clock at night, rang the door bell and asked defendant to 
throw him the key which defendant did and he put the tires in 
the garage and came back the next morning to be paid; defend¬ 
ant paid him $450; at that time, they had a discussion about the 
price as defendant tried to buy as cheap as he could anything that 
lie bought; Spittler told the defendant that these tires were a lot 
that he got through his father. At the next meeting, the next 
time Spittler came to deliver some tires, Spittler suggested that de¬ 
fendant had better give him a key because he did not want to dis¬ 
turb his rest, that he had quite a time in getting defendant 

35 out of bed this particular night, so defendant had a key 
made for him inasmuch as he was going to deliver tires 

again at night, that he might have the same trouble; Spittler came 
for another order about a week after this conversation; the next 
order was for 20 tires which he delivered a day or two afterwards; 
defendant dickered with him as to price as he always did; they 
would take the list price and the defendant was trying to buy as 
cheap as he could, just about 20% otf, sometimes he could get them 
for 25% off the list price; Spittler always carried the list, that is 
the consumer's list; the 20 tires were delivered at the defendant’s 
garage and the defendant paid him for them the next day; Spittler 
came to the defendant, probably three or four days before he de¬ 
livered the last lot of tires amounting to 56, and told him he had 
quite a big batch of tires coming through and wanted to know if 
he could handle them all, and also said he would probably receive 
60; the result was after the tires were put in the garage at defend¬ 
ant’s house, he bought them and paid Spittler for the whole lot 
$1,175; this was the 21st of February, 1919, and he paid $500 
cash and was to pay $675 that evening or the next day. Before 
the time when the defendant received the last bunch of tires, Spittler 
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came to the defendant and told him he had 2,000 pounds of white 
lead and that 1,000 pounds of it was sold and wanted to know if 
he could use the other 1,000 pounds. Defendant told him he could 
and bought it at TVs cents; all defendant got was 1,000 and the 
police received that. Defendant did not know any man who used 
white lead by the name of Nalley nor had he heard of any such 
person. Spittler also came to the defendant and asked him if he 
would buy a Ford car; defendant asked him where the car 
30 was and he said there was a friend of his, an Army officer, 
in Philadelphia who had it and needed some money; about 
a week afterwards, along about eight o’clock in the morning Spittler 
came to defendant's house and said he had the Ford car; he took 
it. around to the garage and there were two cars in the garage which 
was all that it would hold; defendant had some other business to 
attend to that morning so had Spittler take the car to a place on 
Rladensburg Road and leave it until he had a chance to examine 
the machine. That afternoon he did so, found the car in fairly 
good shape, but it needed overhauling and some tires on it, so that 
night when Spittler came to the house, they dickered about the 
price and finally agreed on $240. Looking into the back of the 
car, defendant noticed an officer's mess kit, and some other army 
things; defendant subsequently turned the car over to Capt. Diet- 
rich who claimed it was stolen from him in Philadelphia. The 
market value of the car was about $360, it was a 1917 car, 2 years 
old. Defendant was arrested at Glen Echo, Maryland, at the house 
of Mrs. Frank for whom he had been working by a Deputy Sheriff 
of Montgomery County; Officers Wise, Nally, Davis and two Army 
Officers Bilquez, and Lawless being with him, who told him he was 
arrested for having $7,000 worth of Government stolen property 
which was not specified at that time. Mr. Wise said he was sur¬ 
prised to hear that he was mixed up in this tire business; the de¬ 
tectives tried to make him state that he had stolen these tires. De¬ 
fendant insisted that he had not stolen them, but had bought the 
tires and described to them Spittler and his car; defendant could 
not recall Spittler’s name at the time, but described the car 
37 and told them that he called the man by the name of Jack, 
but the detectives did not believe there was such a man; de¬ 
scribed Spittler ns to his clothes and where he would most likely 
be found; that he carried a bell on the front of his Cadillac car, 
the only one defendant had ever seen, and that he carried an Ohio 
license. Mr. Rilke and Mr. Lawless, the Government’s agents 
thought the defendant had stolen the tires from the Government, 
they claimed from Camp Holabird. Defendant was questioned all 
the next day after he was arrested by the Army Intelligence men, 
and officers Wise, Davis and Nally. That evening about seven 
o’clock, all of these men were present plying him with questions 
and upon the question as to whether he had stolen the stuff, he 
kept telling them he had not stolen it, but that he had bought it; 
defendant never made anv statement that he knew or believed the 
tires had been stolen he had no reason to make that statement. On 
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the following Monday morning, Sergt. Davis gave him a half of a 
half pint of whiskey which he drank, and later he was given the rest 
of the half pint bottie; he was then put in an automobile and taken 
on Conduit Road to Mrs. Frank's house; the detectives got Mrs. 
Frank in the machine; Mrs. Frank gave Ollicer Nallv a half pint 
of whiskev on the wav in and Officer Nallv and the defendant 
drank it, and after that defendant did not recall anything more, 
except that he was put in the Washington Asylum Hospital; his 
wife took him out on the following Sunday and the doctor attended 
him for three or four days after he got home. Defendant did not 
know the tires were stolen until after the detectives got talking 
about it and thought they were stolen from the Government, the 
Government men claiming that it was taken from the Gov- 
38 ernment and the detectives claiming that it was taken from 
the citv; defendant, did not make anv such statement that 
there was an organized gang of tire thieves of which he was afraid 
ns he knew of no such gang. Defendant recollected Spit tier being 
brought to his cell and they asked defendant if he knew Spittler 
and Spittler said he did not know defendant. Detective Wise said 
that is enough and they finally took Spittler in a room and Spittler 
would not talk. Defendant said. “Jack, if you have stolen this 
stuff, why don't you tell them where you got it and tell them all 
about it. It will l>e lots easier for you if you do.” Spittler paid no 
attention to defendant, just as though he had never known him. 
They then locked defendant up; that was on Monday evening, and 
from then on defendant did not know much. There was nothing 
said by defendant to Mr. Frank or bv Mr. Frank to the defendant 
as to where the defendant got the last lot of tires that Frank was 
to buy. At the time the defendant purchased the different tires 
mentioned and the white lead and the automobile, he did not have 
anv knowledge at all that any of these goods were acquired unlaw¬ 
fully or stolen. Defendant had never seen and did not know Mr. 
De West. 

On cross examination, the defendant testified that prior to dealing 
with Spittler, he had bought tires from different people who would 
bring jobs to the garage and had purchased tires for his own car: 
he had three Ford cars at one time run as jitneys, but bad not bought 
any large amount of tires until he purchased them from Spittler. 
and had not dealt in Goodyear tires. ITe knew that there was such 
a thing as a list price and Spittler generally always carried 
30 a list of most all kinds of tires, and he referred to the list 
Spittler had when he dealt with him. In dealing with 
Spittler, be did not deal according to list, but be was satisfied if ho 
could make $25 or $50 on an investment of $350 or $100; when he 
made his prices. Spittler did not follow the list, but only attempted 
to dicker so that he could make a small profit; he did not know the 
market value of the tires; he did not tell the police the last name 
of Spittler because he was excited and could not recall his name at 
the time, although his mind was perfectly clear; that Spittler came to 
his house about the 22nd of September and said he could reach the 
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Attorney General with $1,000 and get out of the trouble he was in, 
and defendant refused to give him the money and said, “Aren’t you 
satisfied with the trouble you have got me in now?” Spittier in¬ 
dicated that if he did not get the money, he might testify against 
the defendant in this case. That he did not consider it unusual for 
the tires to be brought in at different hours of the night. De¬ 
fendant denied that he said to Officer Wise at the station house that 
he knew the tires were stolen, or that he had paid only $2,000 or 
$3,000 for property which was worth anywhere from $15,000 to 
$18,000, and denies that he said anything to them about Camp 
Ilolabird; that the only mention he heard of Camp Iiolabird was 
from the Army Intelligence men. The defendant had been in 
Spittler’s car in January to Ellicott, City Maryland and purchased 
some whiskey; he and Spittier purchased a number of eases, one for 
the defendant; one for Spittier; and three or four cases for Mrs. 
Frank; that Spittier was not paid for the use of his Cadillac car, 
hut offered his services to the defendant who accepted them; 

40 that defendant never kept any books; never made out any 
income tax statement; that when lie dealt with a man he 

trusted him and that is why he never asked defendant about his 
bringing the tires in the night time; that the liquor found in his 
garage by the police on the morning of February 22nd, had been 
purchased by him (the defendant) from a man with a Hudson car 
in the alley back of the defendant's home. 

This is the substance of the testimony offered on behalf of the 
defendant. 

Whereupon the Government, in rebuttal, called Frederick S. Gris- 
mond who testified that he knew the defendant and knew others 
that knew him and that his reputation for the last three years was 
bad. 

And further in rebuttal, the Government recalled the witness, 
Sergt. Davis, who denied that he had given the defendant any liquor 
as testified to bv the defendant. 

V 

This is the substance of all the testimony offered in the case. 

Whereupon the Court granted Defendant’s Prayers Nos. 1, 2, and 
3 which read as follows: 

41 Defendant's Prayer A T o. 1. 

The jury are instructed as matter of law that one of the essential 
ingredients of the crime of receiving stolen property is knowledge or 
belief on the part of the buyer or receiver that the goods had been 
stolen, and this knowledge or belief must exist at the time of the 
receipt or purchase of the goods. Therefore, if they find from the 
• evidence in this case that the defendant, at the time of receiving the 
tires complained of, received the said property without knowledge 
or belief that they were stolen property, their verdict should be not 
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guilty, even though they should further find that after the receipt of 
the said property, the defendant learned that the same was stolen. 

Defendant's Prayer No. 2. 

The jury are instructed as matter of law that in passing upon 
the guilt or innocence of the defendant, they should weigh the evi¬ 
dence of his good character, and while such evidence is not proof 
of the innocence of the defendant of the crime charged, yet it may 
be sufficient to raise a reasonable doubt as to his guilt; therefore, 
the jury are instructed to take into consideration such evidence as 
to the defendant’s good character, and if such evidence considered 
in connection with the other evidence in the case, generates a rea¬ 
sonable doubt in the minds of the jury as to the guilt of the defend¬ 
ant, then their verdict should be not guilty. 

42 Defendant's Prayer No. 3. 

The jury are instructed that the burden of proof is upon the 
United States in this case to show the guilt of the defendant, and 
all the presumptions of the law, independent of the evidence, are in 
favor of his innocence. The law presumes every defendant who has 
been indicted and charged with crime to be innocent until he has 
been proved guilty, beyond all reasonable doubt. And in this case, 
the jurv are instructed that if, after they have considered all the 
evidence in this case, they then have a reasonable doubt as to the 
guilt of the defendant, then the defendant is entitled to the benefit of 
that doubt, and the jury should return a verdict of not guilty. 

Whereupon the defendant offered prayers No. 4 and 5, which read 
as follows: 

Defendant's Prayer No. 4. 

The jury are instructed as matter of law that if they believe from 
an examination of the evidence, in certain of its aspects, that the 
defendant is guilty, and if they further believe from an examina¬ 
tion of other aspects of the evidence, that the defendant is not 
guilty, then they should adopt that view of the evidence which would 
lead to the acquittal of the defendant rather than that view which 
leads to his conviction, if that view of the evidence leading to his 
acquittal is as reasonable as that which leads to his conviction. 

43 Defendant's Prayer No. 5. 

The jury are instructed that the term “reasonable doubt” means 
that state of the case, which after the entire comparison and con¬ 
sideration of all of the evidence, leaves the minds of the jurors in 
that condition that they cannot say they feel an abiding conviction, . 
to a moral certainty, of the truth of the charge. The burden of 
proof is upon the prosecutor. All the presumptions of law, independ¬ 
ent of evidence, are in favor of innocence; and every person is 
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presumed to be innocent until he is proved guilty. If, upon such 
proof, there is a reasonable doubt remaining, the accused is en¬ 
titled to the benefit of it by an acquittal. It is not sufficient to 
establish a probability, though a strong one arising from the doctrine 
of chances, that the fact charged is more likely to be true than the 
contrary; but the evidence must establish the truth of the fact to a 
reasonable and moral certainty; a certainty that convinces and di¬ 
rects the understanding and satisfies the reason and judgment of 
those who are bound to act conscientiously upon it. 

Thereupon the court refused to grant said Prayers Nos. 4 and 5 
offered by the defendant, to which action of the court in refusing 
to grant said prayers the defendant excepted, which exception was 
then and there duly noted upon the minutes of the court. 

Thereupon, the court charged the jury as follows: 

44 Charge. 

Mr. Justice Stafford : Some people think there is something very 
mysterious and technical about the law; but I think after you have 
sat here for a couple of months, if you have not already had that 
experience, you will agree with me that so far as the principles of 
the law are concerned that you have to follow they are nothing 
but common sense rules; they are just what you would say ought 
to be the rules. 

In this indictment, this defendant is charged with having re¬ 
ceived a large number of tires that had been stolen and that he re¬ 
ceived them with knowledge that they had been stolen. That is 
the whole charge. 

Evidence has been introduced here with respect to some lead, and 
with respect to an automobile; but they are not mentioned in the 
indictment, they have come in by way of evidence as throwing 
possibly some light on the defendant’s knowledge of the goods that 
are in question in the indictment, because the dealings between the 
defendant and Spittler had been gone into very fully for the sake of 
enabling you to understand what knowledge, or belief Mr. Young 
had, or must have had, at the time. 

A charge is not evidence, of course. The indictment of the Grand 
Jury is simply the method of bringing the man to trial. A Grand 
Jury does not hear the evidence for the defense, but only hears 
evidence for the plaintiff and decides whether it thinks a man ought 
to be put on trial; but when you come to the trial of the 
case you pay no attention to the indictment so far as the evidence 
is concerned; you only look at it to see what the charge against the 
man is. You start in in this case, and in any other case, with the 
presumption that a man is not guilty, that some explanation exists 
for anything that may appear to be wrong; and your minds 

45 are in the attitude of where you are looking for some ex¬ 
planation of anything that might seem to be wrong expecting 

and hoping that it was really honest. That is your attitude towards 

4—3953a 
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what this evidence really moans, a presumption of innocence which 
would presume nothing against a man—you do not find anything 
against him expect what the evidence compels you to find. 

In taking up a case of this sort it has always seemed to me a 
pretty good way to pick out the facts that are admitted to start with 
and the facts about which there really can be no serious question and 
see how far they carry you before you bother vour minds very much 
about matters that are in conflict. Some matters that appear to be 
in conflict you find, after you examine them closely, are not really 
so much in conflict after all. If, for instance, merely by way of an 
illustration, the knowledge or want of knowledge of this man’s name 
by the defendant—Spittler said he never told him his name, that 
Young never asked him his name and he never told him. Young 
said that he did tell him what his name was and that he had 
previously learned it from another man. Some of the officers testified 
that he claimed not to know the man’s name and he only knew him 
by the name of Jack. The testimony of one witness has just been 
read to you where he says that what Young said was that he could 
not recall his name and just called him Jack. You do not necessarily 
get into any conflict on that point. The real question there i3 
whether Young was honest when he said that he did not recall his 
name. That, of course, will be material, but what are the admitted 
facts? I am not going over the evidence, but you ought to go over 
the evidence on both sides, and see what the circumstances and facts 
are about which there could be no question. What were the circum¬ 
stances under which these goods were bought and received? What 
was the value of them? What are you satisfied that Young 
46 knew to be the value of them? What was paid for them? 

IIow were they dealt with bv him afterwards? What were 
they sold for? IIow long did he keep them? When were they de¬ 
livered? What was the relation between those two men as you gather 
from the testimony of Spittler and Young, and from the testimony 
of Young’s wife? Now, do not overlook these things; do not bother 
your minds about things of doubt, what the Scripture calls doubtful 
disputation until you have considered those matters as to which there 
is no question because the Government relies upon these. The 
position of the Government here is that when you take the admitted, 
unquestionably established facts, there is only one inference that 
can be drawn from it. It is for you to say whether the Government is 
right, or wrong about that. 

This man in order to be found guilty, must have known that those 
goods were stolen. That does not mean that he must have seen them 
stolen, or that anybody must have told him that they were stolen 
in so many words. We have an expression that we commonly use 
when we say of a man: “If he did not know it, he knew it well 
enough.” What do we mean by that? We mean that although he 
Hid not see the thing, he is not in ignorance of it; he believed it and 
would act upon it. What are the circumstances in this case that are 
relied upon by the Government to convince you that Young knew 
well enough that these goods had been stolen? Gather up all the 
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circumstances which are not in dispute and see whether they do re¬ 
quire you to draw that inference. 

On the other hand, it is said that they are all consistent with the 
theory that Young was an honest man; that he entertained the 
honest belief that these things had not been stolen but had been 
honestly acquired by this man Spittler. That is a question for you, 
it is entirely for you. 

It is the law that w’hen all the evidence is taken into con- 

47 sideration by the jury, when they have it all in mind and 
give it all the weight that ought to be given to it in their 

judgment that if then they can reasonably entertain the theory that 
the defendant was acting honestly, in good faith, they are bound 
to adopt that theory and acquit him. If, on the other hand, on the 
theory suggested by counsel here, which is the theory that he was 
acting honestly and in good faith, if that theory does violence to the 
reason and common sense of the jury they cannot adopt it, because 
their verdict has to be based upon reason and common sense. The 
position of the Government here is that it does violence to any reason¬ 
able man's judgment to infer from the admitted circumstances in this 
case that Young understood these things had been honestly come 
by on the part of Spittler; but that is a question for you; it is not for 
counsel, or the court, it is for the jury. 

Some question arose during the argument as to whether Spittler 
had said in so many words that he had told Young any part of this 
property had been stolen. As to the automobile, I think there is 
no question that when he was recalled he said that he gave Young 
very plainly to understand that it had been stolen; and when he was 
on the stand before being recalled, it was not stated in that plain 
way; but we have not here the record of what he said when he was 
recalled, and consequently, I am not able to read that to you and 
you will have to rely on your own recollection in regards to that; 
but so far as Spittler’s testimony is concerned in those parts of it 
which are not corroborated by any other witness or by the circum¬ 
stances of the case, you ought to receive it with great caution, because 
he admits that he was a thief over and over again; that he was break¬ 
ing into places and stealing; and when that kind of a man goes upon 
the stand you not only have a right, but it is your duty to scan his 
testimony with great care and caution, and not to find facts upon 
it unless there is some corroboration in the circumstances of 

48 the case. Sometimes the testimony of such a witness may 
carry conviction to the minds of the jury. By reason of the 

way he tells the story or by the circumstances that he divulges, the 
jury may be satisfied that he is telling the truth in certain respects. 
That is for the jury, of course; but they ought to keep this fact 
in mind; He is a thief, and it is not a very long stretch from the 
fact that the man is a thief to the fact that he is a liar. So you 
will use your good judgment about that. There is nothing about 
that but what you will say ought to be the law and would be what 
would govern you in your own affairs. 
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The credibility of the witnesses is, of course, all within your prov¬ 
ince. You will not only weigh the testimony of Spittler and see how 
far you will give credence to that, but also of every other witness 
including the defendant himself. It used to be the law that the 
defendant could not testify at all in any case, any criminal case; 
then the law w*as changed so as to allow the defendant to testify; but 
the law still said that the jury were to remember the interest which 
the defendant had in the case and consider that in dealing with his 
testimony and and so, with any other witness that you believe to be 
interested to any extent or in any way in the result of the case. You 
will keep that in mind in weighing the testimony. 

Mr. Lambert read to you a couple of instructions. I will not 
read them to you again. They are fair statements of the law, and 
you will take them as your rule in the case. 

I think I have covered the other points that were suggested by the 
instructions that I did not care to grant in the exact form in which 
they were presented. If counsel wish me to speak particularly of 
any other matter of law I wxmld be glad to do so. 

Mr. Arth: I do not think of anv. 

«/ 

Mr. Lambert : I have one or two points of exception I want 

49 to suggest. I want to make exception to Your Honor’s use 
of the language in the illustration: “If he did not know it, 

he knew r it well enough;” and the other language used by Your 
Honor to the effect that Spittler said when he w T as recalled to the 
stand that he gave Young very plainly to understand in referring 
to the Ford automobile that it had been stolen. We do not take the 
position that we admit that. The position that we take is that he 
made the statement that it was understood, and when I asked him 
w’hat he gave as his interpretation of the language he used, he said 
that the word “a” should have been used instead of the word “his” 
automobile when he referred to his bringing it from New’ York. 

The Court: If I used that language to the jury, I do not want 
them to take my recollection. 

Mr. Lambert: But Your Honor stated that it w’as admitted. 

The Court: Very well, we say it is not admitted, but that it is for 
the jury to say. 

You may take the case, gentlemen. 

50 Be it further remembered, that each of the several and 
separate exceptions taken by counsel for the defendant to the 

rulings of the court, during the progress of the trial, and each of 
the exceptions taken by counsel for the defendant to the refusal to 
grant the prayers offered, and to the charge of the court to the jury, 
as herein set forth, was so taken by counsel for the defendant then 
and there separately and severally before the jury retired to consider 
of their verdict, said exceptions w T ere then and there separately and 
severally noted on the minutes of the justice presiding at the trial, 
and counsel for the defendant then and there prayed the court to 
sign this bill of exceptions to have the same force and effect as if 
said exceptions w’ere separately and severally set forth in a separate 
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bill of exceptions, and at the request of counsel for the defendant, 
the same is accordingly signed and made a part of the record of this 
cause, now for then, tnis 19th day of December, A. D. 1922. 

WENDELL P. STAFFORD, 

111 

ARTHUR N. PRESMONT, 

Asst. U. S. A tty., D. C . 

WILTON J. LAMBERT, 

Of Attorneys for Defdt. 

51 [Endorsed:] Crim. No. 35589. U. S. vs. Allen Merrill 
Young. Bill of Exceptions. Wilton J. Lambert. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3953. Allen Merrill Young, appellant, vs. United States. Court of 
Appeals, District of Columbia. Filed Jan. 31, 1923. Henry W. 
Ilodges, clerk. 
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April Term, 1923. 
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ALLEN MERRILL YOUNG, Appellant , 

vs. 

UNITED STATES. 


BRIEF ON BEHALF OF APPELLANT. 


STATEMENT OF CASE. 

The appellant, hereinafter called the defendant, was 

convicted of a violation of Section 829 of the District 

of Columbia Code on an indictment charging him with 

having feloniously received and bought in February, 

1919, a quantity of tires which had theretofore been 

stolen from the Goodyear Tire and Rubber Company. 

At the trial of the case the principal witnesses on 

behalf of the prosecution were Claire D. Spittler, 

Joseph Cooksey and George P. DeWest who on the 

stand testified that tliev had committed the thefts of 

%/ 

the tires and subsequently sold them to the defendant 
Young. 


ASSIGNMENT OF ERRORS. 

The court erred: 

1. In permitting the witness, Claire D. Spittler, to 
testify over objection as to the value of the tires. 
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2. In sustaining the objection of the Government 
and refusing to permit the witness, Meyer H. Chidakel, 
to testify with reference to the selling price of tires 
sold in job lots. 

3. In refusing defendant’s prayer No. 4. 

4. In refusing defendant’s prayer No. 5. 

5. In his charge to the jury upon their inability to 
acquit if the defendant’s theory v T as unreasonable. 

First Assignment of Error. 

The court should have sustained the objections of 
the defendant to the questions propounded to the wit¬ 
ness, Spittler, with reference to the value of tires which 
he sold to the defendant as he was entirely unqualified 
to give testimony on that point. 

He stated that he had not bought or sold tires as a 
business, had driven and repaired automobiles but not 
tires, and had occasion to inquire the price of tires. 
(R., p. 7.) No testimony was given by him which even 
tended to show an acquaintance on his part with 
marketing of tires sufficient to enable him to form 
some estimate of their value. 

Upon his bare assertion that he had had occasion to 
inquire the price of tires and also without qualification 
as to the time or the kind of tires, the trial court per¬ 
mitted him to testify as to their value. That hearsav 
cannot be substituted for knowledge should need no 
citation of authorities. In the case of Meteor Auto 
Tank Co. v. Brenner, 170 N. Y. S. 953, it is held that 
the mere making of inquiries regarding the value of 
property will not qualify a witness. And likewise in 
the case of Southern Pacific B. Co. v. Maddox, 75 Tex. 
300, 305; 12 S. W. 815, it is said: 
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“In proving value it often becomes necessary 
to receive the opinion of witnesses, but in such 
cases it should appear that the witnesses have had 
opportunity to form correct opinions. The wit¬ 
ness saw no mules sold in the Los Angeles market, 
heard no offer made for any, and only knew what 
prices persons told him had been paid for some 
mules he saw, what prices were asked for others— 
in fact had no information as to the value of mules 
in that market other than such as he derived from 
statements made by others. He only remained in 
Los Angeles a few days, and did not pretend to 
base his opinion on knowledge actually acquired 
through observation of the market, but upon state¬ 
ments made to him bv others .’’ 

Second Assignment of Error. 

The court committed reversible error when it sus¬ 
tained the objection of the Government and excluded 
from the consideration of the jury testimony in rebut¬ 
tal of that offered by the prosecution with reference 
to the value of tires sold to the defendant. 

Knowledge that the property received was stolen is 
an essential element of the crime of receiving stolen 
goods. United States v. Lownstein , 21 D. C. Rep. 515, 
516; Section 829, Code of Law for the D. C. “But the 
knowledge may not be that actual and positive knowl¬ 
edge which is required from personal observation of 
the fact. A belief without actual knowledge is suffici¬ 
ent.” State v. Rountree , 80 S. C. 387; 22 L. R. A. 
(N. S.) 833, 838. 

To establish guilty knowledge the Government, over 
objection of the defendant, was permitted to prove 
prior sales to the defendant by the same thief and by 
him also attempted to prove the value of each tire al- 
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though the tires were sold in job lots. (Witness Spit- 
tier, R., pp. 7-8.) The witness, Pierce, manager of the 
Goodyear Tire and Rubber Company from whom the 
tires, which formed the basis of the indictment herein, 
were stolen was called by the prosecution and testified 
with reference to the value of each size tire taken. 
(R., p. 13.) The purpose of this testimony was to 
show the inadequacy of the price which the defendant 
paid as compared with the actual value. 

There was no evidence that the defendant had any 
personal knowledge of the larcenous character of the 
property sold him by the witness Spittler or that he 
was told of it. The testimony also discloses (R., p. 19) 
that the defendant was engaged in the business of 
buying and selling automobiles or anything he could 
buy in and that his place of business was a garage in 
an allev between 15th and 16th Streets and D and E 
Streets, S. E. There is no testimony that a single or 
individual tire was ordered, selected or bought by the 
defendant from Spittler, but on each occasion that the 
latter brought in some tires, the defendant, after dis- 
eusssion as to the price, Spittler trying to get as much 
for them as possible and the defendant endeavoring to 
purchase them as cheaply as he could, finally agreed 
upon a price for the lot. (R., pp. 9, 20.) 

To rebut the inference of guilty knowledge that 
might be drawn from testimony to the effect that the 
defendant had purchased tires at a price greatly under 
their actual value he produced the witness Chidakel, a 
dealer in tires, and offered to show that tires bought 
and sold in the way of jobbing were sold at a much 
lower price than the list price or value as placed by 
the Government witnesses (R., p. 18) but to this line 
of testimony the Government objected which objection 
the Court sustained. 
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Precisely the same question arose in the case of 
Andrews v. People, 60 Ill. 354, 355, and the judgment 
was reversed solely upon the refusal of the court to 
permit evidence offered by the accused that dealers 
in second-hand clothing do not generally pay full prices 
for clothing, but purchase it at a reduction. Part of 
opinion upon the point follows: 

“On the trial in the court below, accused offered 
to prove that those engaged in the second hand 
clothing trade did not pay full prices for clothing, 
but purchased them at a reduction; that, from the 
character of the business, they have to sell new 
clothing at the price of second hand goods, and 
for that reason never pay full value; and when 
purchases are made late in the season, it is at re¬ 
duced prices. The Court below refused to admit 
this evidence. 

“One of the facts relied upon by the prosecu¬ 
tion, to prove guilty knowledge, was the purchase 
of the goods at greatly reduced prices. Had this 
evidence been admitted, it would have tended to 
rebut that presumption. It would have been for 
the jury to say how far it intended to rebut the 
presumption, but still it tended to produce that 
result. The evidence was pertinent to the issue, 
and should have been admitted.” 

And to the same effect is the case of People v. Gold- 
farb, 137 X. Y. S. 284; 152 App. Div. 473, 475: 

“There was other manifest error. The people 
showed that such valves were not bought and sold 
by the pound, and yet, when the defendant sought 
to show that there were metal dealers in Man¬ 
hattan and elsewhere that dealt in Jenkins valves, 
he was precluded. It is no answer to show that 
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the evidence was cumulative. It was an import¬ 
ant consideration and one that must have weighed 
heavily against the defendant in the minds of the 
jurors, that new Jenkins valves were sold as raw 
metal by the pound. A man in Jenkins Brothers’ 
employment over defendant’s legal protest was 
allowed to testifv that he had never heard of these 
vah r es being sold by the pound save in the present 
case. But the defendant was not suffered to make 
counter proof. One ruling was error, and that 
was made against the defendant. 

“The judgment of conviction should be reversed, 
and a new trial ordered.” 

The testimony sought to be introduced on behalf of 
the defendant to the effect that tires are sold in job 
lots at a very much lower price than the list price was 
clearly admissable and of the highest importance to 
the accused. If received in evidence, it would have 
fullv met and rebutted the inference that must have 
been drawn by the jury that because of the small sum 
paid by the defendant for the tires as compared with 
the list price, he had a belief that the goods received 
by him were stolen. 

The action of the court in sustaining the Govern¬ 
ment’s objection to this line of testimony resulted in 
the case going to the jury uncontradicted by any evi¬ 
dence from the defense on this point. This was revers¬ 
ible error. 


Third Assignment of Error. 

The denial of an instruction, stating a correct legal 
proposition, applicable to the case, is error if the point 
stated in the instruction is not fully covered by the 
court in its charge to the jury. 
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In Texas, Ry. Co. v. FoJA;, 151 U. S., at page 78, 
38th Law Ed. at page 80, the court, quoting from Mr. 
Chief Justice Marshall in an early case, said: 

‘‘There can be no doubt of the right of a party 
to require the opinion of the court or any point 
of law which is pertinent to the issue, nor that the 
refusal of the court to give such an opinion fur¬ 
nishes cause for an exception.’’ 

In Merchants, etc., Ins. Co. v. Baring, 20 Wall. 159, 
161; 62 Law Ed. 251, it is said: 

“Correct instructions, if applicable to the case, 
the court, as a general rule, is required to give, 
unless the same are in substance and effect im- 
bodied in those previously given by the court to 
the jury.” 

And in District of Columbia v. Gray, 1 App. D. C., 
at page 506, it is said: 

“It is very true that, in one part of his charge y 
the judge says: ‘If this injury was caused by the 
faulty construction of the sewer, or by its want of 
capacity, or was caused in any other way in the 
world except by the sewer being obstructed, the 
plaintiff has got no case and cannot recover.’ And 
it might be assumed that this very general and 
sweeping expression, ‘or was caused in any other 
way in the world except by the sewer being ob¬ 
structed,’ is sufficient to cover the case of a provi¬ 
dential visitation or any other possible case. And 
so probably in one sense it is. But vague generali¬ 
ties addressed to a jury cannot supply the place of 
specific instructions. The very purpose of in¬ 
structions is to direct the attention of the jury 
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specifically to the matters relied on by the parties, 
and to remove the subject of controversy from the 
domain of vague generality. Thorwegan vs. King, 
111 U. S. 549; United States vs. Bank of the 
Metropolis, 15 Pet. 377.” 

“Of course the judge was not bound to give the 
instructions requested by the defendant in the 
precise terms in which they were requested. But 
when a prayer for instructions is presented to a 
trial judge, and the prayer itself is sound in law 
and applicable to the testimony in the case, it is 
error in him not to instruct the jury in some suf¬ 
ficient form specifically, and not by vague generali¬ 
ties, upon the precise point to which the instruc¬ 
tion is directed, if it is a material point in the case. 
This was not done in the present instance; and 
we must regard the failure to do so as error.” 
(Italics ours.) 

The defendant offered prayer No. 4 which reads as 
follows: 


“The jury are instructed as matter of law that 
if thev believe from an examination of the evi- 
dence, in certain of its aspects, that the defendant 
is guilty, and if they further believe from an ex¬ 
amination of other aspects of the evidence, that 
the defendant is not guilty, then they should adopt 
that view of the evidence which would lead to the 
acquittal of the defendant rather than that view 
which leads to his conviction, if that view of the 
evidence leading to his acquittal is as reasonable 
as that which leads to his conviction.” (R., p. 24.) 

It is submitted that this instruction is correct and is 
based upon a well established principle of law. Never¬ 
theless, it was refused and the court did not give the 
substance of this prayer to the jury in his charge. 
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Fourth Assignment of Error. 

The fourth error complained of embraces the refusal 
of the court to grant defendant’s prayer number 5 
(R., p. 24, 25) defining the term “reasonable doubt.” 

This prayer is taken verbatim from the charge of 
Chief Justice Shaw to the jury in the case of Common¬ 
wealth v. Webster, 5 Cush. 295, 320, and its correctness 
is affirmed in the case of Perovich v. United States, 
205 U. S. 86, 92. The trial justice made no mention 
whatsoever in his charge to the jury of the proposi¬ 
tion therein presented, and in this case particularly it 
was a matter of the highest importance because the 
guilt or innocence of the defendant turned upon the 
question of knowledge of the larcenous character of 
the goods received by him and the evidence from which 
the jury were permitted to draw their inference that 
he possessed such guilty knowledge was entirely cir¬ 
cumstantial. 

Nowhere in the court’s charge is the doctrine of 
reasonable doubt explained or defined, nor the sub¬ 
stance of the prayer offered by the defendant stated. 

This precise question was before this court in the 
case of Egan v. United States, — D. C. App. —, de¬ 
cided March 5, 1923. In that case the trial court re¬ 
fused a prayer defining the term “reasonable doubt” 
and failed to cover it in its charge. Upon this proposi¬ 
tion Mr. Justice Van Orsdel, delivering the unanimous 
opinion of the court, says: 

“A mere glance at the foregoing charge dis¬ 
closes its failure to specifically enlighten the jury 
on the law of reasonable doubt. The Government 
is by law burdened with the obligation of proving 
the case set out in the indictment, in every material 
part, beyond a reasonable doubt; and before the 
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jury can lawfully return a verdict of guilty they 
must find that every element essential to establish¬ 
ing guilt, has been so proven. The law demands 
acquittal, unless every material and necessary fact 
upon which a conviction depends is proven, to the 
satisfaction of each individual juryman, beyond 
a reasonable doubt. 

“The charge totally fails to define what con¬ 
stitutes reasonable doubt. To what purpose is it 
to tell the average juryman that he must be satis¬ 
fied from the evidence of the guilt of the accused 
beyond a reasonable doubt without some intelligent 
statement of its meaning? A reasonable doubt 
mav be defined to mean such a doubt as will leave 
the juror’s mind, after a candid and impartial 
investigation of all the evidence, so undecided that 
he is unable to say that he has an abiding convic¬ 
tion of the defendant’s guilt; or such a doubt as 
in the graver and more important transactions of 
life, would cause a reasonable and prudent man 
to hesitate and pause. 

“The charge as given was not expressed in the 
concise and positive manner in which a long estab¬ 
lished legal proposition, expressive of the human¬ 
ity of the law and so vital to the protection of the 
accused, should be impressed upon the minds of the 
jury.” (Our italics.) 

The decision of this court in the Egan case is sup¬ 
ported by the courts of other jurisdictions. In fact so 
essential is this doctrine regarded, that in some states, 
legislation has been enacted, requiring courts for the 
protection of the accused to expound the doctrine in 
charges to the jury in all criminal cases without re¬ 
quest for instruction therefor. State v. Clark, 147 Mo. 
20; 47 S. W. 886. 

In People v. Del Cerro, 9 Calif. App. 764, 772; 100 
Pac. 887, 891, a prosecution for larceny, the court, 
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after approving the definition of reasonable doubt as 
given by Chief Justice Shaw in the Webster case, 
supra, says: 

“The doctrine of reasonable doubt, in criminal 
cases, like that of the presumption of innocence, 
is an actual and, substantial doctrine, and not a 
mere fiction, invented and invoked for the pur¬ 
poses of convenience only, and it is well that juries, 
in the trial of criminal cases, should be made to 
fully understand and appreciate its significance 
and importance as applied in such cases.’’ 

Precisely the same instruction was presented and 
refused in the case of Foglia v. People, 229 Ill. 286; 
82 N. E. 262, and on appeal was reversed, the court 
saying: 


“Complaint is also made by plaintiffs in error 
that the Court refused to give their instruction 
numbered 1, as to the law of reasonable doubt. 
This instruction defines reasonable doubt in sub¬ 
stantially the same language as was used by Chief 
Justice Shaw in Commonwealth v. Webster, 5 
Cush. (Mass.) 320, and has been approved by this 
court in Little v. People, 157 Ill. 153. There was 
only one instruction given by the Court as to the 
meaning of the term 1 reasonable doubt.’ This was 
instruction 15 for the state, and informs the jury, 
properly enough, that a doubt produced by undue 
sensibility is not a reasonable doubt, and that a 
juror should not create sources or materials of 
doubt by resorting to trivial and fanciful supposi¬ 
tions and remote conjectures, and that the jurors 
are not at liberty to disbelieve as jurors if from 
the evidence they believe as men. But this in¬ 
struction did not cover in any way the idea as to 
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reasonable doubt conveyed by the refused instruc¬ 
tion for plaintiffs in error. The instruction was 
entirely proper and should have been given in this 
case. Wacaser v. People. 134 Ill. 438, 25 N. E. 
564. ’’ 

In Davis v. State , 46 Fla. 137; 35 So. 76, the judg¬ 
ment was reversed solelv because the lower court re- 
jected an instruction giving a correct definition of the 
words “reasonable doubt”, the court saying: 

“. . . It is error, when no charge on the 
subject has been given, to refuse to give one of 
the definitions when so requested.” 

And also in Beeves v. State, 29 Fla. 527; 10 So. 901, 
it was held error to refuse an instruction as to what 
constitutes reasonable doubt, and the judgment was 
reversed for that reason alone although the court be¬ 
low had charged that, if the jury had any doubt as to 
the guilt of the defendant, they should give him the 
benefit of the doubt and acquit. 

In Terrell v. State, 64 S. W. 223; 69 Ark. 449, it is 
said: 


“It was also made a ground of the motion that 
the court refused to give an instruction asked by 
the defendant, in approved form, defining reason¬ 
able doubt; the court having failed to give such 
an instruction. We think the instruction should 
have been given.” 

Likewise in the cases of People v. Paulsell, 115 Cal. 
6; 46 Pac. 734, and State v. Clark, 47 S. W. 886; 147 
Mo. 20, judgments were reversed because of the re- 
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fusal of the trial court to grant instructions defining 
the term 4 ‘reasonable doubt.” 

It is manifest from the verv latest decision of this 
court, as well as from the other cases cited, that the 
court below committed reversible error in refusing to 
grant defendant’s prayer No. 5. 

Fifth Assignment of Error. 

The fifth assignment of error relates to the court’s 
charge to the jury. The particular portion complained 
of appears on page 27 of the record and is as follows: 

“It is the law that when all the evidence is taken 
into consideration by the jury, when they have it 
all in mind and give it all the weight that ought 
to be given to it in their judgment that if then they 
can reasonably entertain the theory that the de¬ 
fendant was acting honestly, in good faith, they 
are bound to adopt that theory and acquit him. 
If, on the other hand, on the theory suggested by 
counsel here, which is the theory that he was act¬ 
ing honestly and in good faith, if that theory does 
violence to the reason and common sense of the 
jury they cannot adopt it, because their verdict 
has to be based upon reason and common sense. 
The position of the Government here is that it 
does violence to any reasonable man’s judgment 
to infer from the admitted circumstances in this 
case that Young understood these things had been 
honestly come by on the part of Spittler; but that 
is a question for you; it is not for counsel, or the 
court, it is for the jury.” 

This is an erroneous statement of the law because 
it directed a conviction if the jury did not believe the 
defendant’s explanation and entirely omitted and ex¬ 
cluded the requirement that the prosecution prove be- 
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yond a reasonable doubt the guilt of the accused. This 
language is the converse of the thought conveyed in 
defendant’s prayer No. 4, refused by the court. 

Thus it is said in State v. Clark , 160 Iowa 138, 148: 

4 4 It is further objected that the instruction ex¬ 
cludes the idea that, if defendant’s explanation 
raised a reasonable doubt on the whole case as to 
his guilt, he was entitled to an acquittal, without 
reference to the source of his possession. Defend¬ 
ant made no other claim or explanation of his pos¬ 
session of the furs except that he obtained them 
of Kramer. The court doubtless intended to sav 
that, if defendant did get them in that way, then 
the fact of his possession should not weigh against 
him. On the question of recent possession of 
stolen property, we said in State v. Kimes, 145 
Iowa, 346: ‘. . . If after giving proper con¬ 

sideration to all the inculpatory circumstances ad¬ 
duced in support of the prosecution there remains 
in the minds of the jurors a reasonable doubt of 
the guilt of the accused, he is entitled to an ac¬ 
quittal, even though they are not satisfied with the 
truth or the sufficiency of his explanation.’ And in 
State v. Bartlett, 128 Iowa 518, it was said: ‘His 
explanation may not be satisfactory, yet, if it be 
such as to fairly raise in the minds of the jury a 
reasonable doubt whether he had any guiltv con- 
nection with the larcenv, then he is entitled to the 
benefit of that doubt, and the possession of the 
stolen property will not in itself justify his con¬ 
viction.’ The court should have so worded his in¬ 
struction as to embodv this thought therein.” 

In Biggs v. Commonwealth , 159 Ky. 836; 169 S. W. 
525, the judgment of the court was reversed because 
an instruction was granted, which required the jury 
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“to believe beyond a reasonable doubt that the defend¬ 
ants’ theory of the case was true, before they could 
acquit them on the ground of self-defense. On that 
issue, it shifted the burden from the commonwealth to 
the defendants. The instruction in this particular is 
so manifestly wrong and so far out of harmony with 
the whole theory of American criminal law as to make 
a discussion of it superfluous.” 

And in the case of Weber v. State , 2 Okla. Cr. 329; 
101 Pac. 355, the court in effect charged the jury that 
if they did not believe the defendant committed the 

w 

offense charged or if there was a reasonable doubt as 
to his guilt the verdict should be not guilty. This was 
held error because it deprived the defendant of the 
benefit of the presumption of innocence until proven 
guilty, and imposed upon him the burden of establish¬ 
ing his innocence. The Court of Appeals in reversing 
the judgment had this to say: 

“It virtually requires the jury to believe from 
the evidence that he is innocent before finding him 
not guilty, whereas the correct rule is that the 
jury must presume his innocence until his guilt has 
been established by the evidence beyond a reason¬ 
able doubt. If the jury entertained a reasonable 
doubt upon the whole evidence of the defendant’s 
guilt, it was their duty to acquit him, although 
they might not believe from the evidence the exist¬ 
ence of the facts and conditions, or any of them, 
mentioned in said paragraph.” 

Because of the errors committed by the trial court 
the defendant was not accorded the fair and impartial 
trial to which he was entitled and the jury under the 
charge of the court considered the case without being 
fully or correctly advised of the rights of the accused. 
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His position was very much the same as the de¬ 
fendant. Crawford, in the case of Crawford v. United 
States, 212 U. S. 183. This defendant with a spotless 
record and of good reputation was faced by the testi¬ 
mony of the witnesses, Spittler, DeWest and Cooksey, 
who had pleaded guilty to the theft of the tires they 
had sold to the defendant and who at the time of the 
trial, months after they had pleaded guilty, had not 
been sentenced but had turned state’s evidence. (R., p. 
11.) Even these self-confessed criminals, awaiting 
sentences which for reasons unknown to defendant, 
were deferred until after his trial, and naturally testi- 
fving in the hope and expectation of benefits to accrue 
to them, do not bv word or suggestion testifv or inti- 
mate that Young was advised by them that the tires 
he was purchasing were stolen property. In the Craw¬ 
ford case, the court says: 

“It is hardly possible to imagine a case where 
greater care was necessary in regard to the ex¬ 
clusion of proper and admissable evidence than in 
the case before us.” 

For the several reasons set forth, we believe the 
judgment should be reversed. 

Wilton J. Lambert, 

R. H. Yeatmax, 

Alfred M. Schwartz, 
Attorneys for Appellant. 
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STATEMENT OF THE CASE. 


*&•»**» 


This appeal is from a judgment of the Court below, 
entered upon a verdict finding appellant guilty of a 
charge of knowingly receiving and buying, with intent 
to defrau(TJ”frfty-hlne automobile tires, alleged to be 
of the value of $2,410.28, and four motor-cycle tires, 
alleged to be of the value of $74.00, lately stolen 
from the Goodyear Tire and Rubber Company. 
(Record, pp. 1, 2, 4.) 

The testimony adduced by the Government tended 
to prove that one Spittler, having gone to Suitland, 
Maryland, to collect some money for five tires there¬ 
tofore stolen and sold to a man named Pumphrey, 
met appellant; that Pumphrey was ill in bed and 
appellant acted for him; that during some negotia¬ 
tions about the price of the tires appellant asked 
Spittler if he had any more tires for sale and at the 
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same time gave Spittler his telephone number and 
address, asking Spittler to call him up in case he 
had any more tires to sell (Record, p. 6); that there¬ 
after for a month or more Spittler and one DeWest 
and one Cooksey were engaged in stealing tires from 
the Goodyear Tire and Rubber Company and from 
others, and delivering them to appellant’s garage 
(Record, pp. 7, 8, and 13); that on the evening of 
February 20, 1919, appellant told Spittler that 
appellant would take all the tires Spittler would 
furnish him; and that on the night of February 21, 
1919, Spittler and one DeWest stole from the Good¬ 
year Tire and Rubber Company fifty-six or fifty- 
seven tires, which were delivered to appellant’s 
garage between one and three o’clock a. m. the same 
night (Record, p. 9); that seventy-eight tires of 
various sizes and makes and of the value of about 
$4,500 were stolen and sold by Spittler to appellant 
for the total price of about $1,800; that Spittler and 
DeWest also stole and sold to appellant for $240 a 
Ford automobile of the value of $400; 2,000 pounds 
of white lead for $150, valued at about $240 (Record, 
p. 9). 

Nearly all of this property was delivered at night 
to appellant’s garage, located in the rear of his home 
at 1507 E Street Southwest, and for this purpose 
appellant had given Spittler a key to the garage 
(Record, p. 9); appellant never asked where Spittler 
obtained the property, nor did he know Spittler’s 
name, always calling him “Jack”; payment for the 
tires and other property was always made in cash 
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and no receipts were passed (Record, p. 8); that 
during the month of February, 1919, there were 
stolen from the Goodyear Tire and Rubber Com 
pany 63 tires and 8 tubes of the value of $2,688.45 
, (Record, p. 13); when arrested and confronted by 
Spittler, appellant addressed him as “Jack,” and 
upon Spittler stating that he did not know appellant, 
the latter said, “There is no use your acting that 
way, Jack—these people are all right—I know them 
well—they treat you square. Now I have made a 
clean breast of it—you do the same thing” (Record, 
p. 16). Appellant had previously stated to the 
officers that he had purchased a large number of 
tires from a mysterious man by the name of Jack, 
who he thought was stealing them from the Govern¬ 
ment. 

Aside from testimony, tending to prove that ap¬ 
pellant’s reputation for honesty and integrity was 
good, appellant adduced testimony tending to show 
that he bought the tires in question from Spittler, 
who had told him that he had procured them from 
his father (Record, p. 20); that he bought the white 
lead and the Ford automobile; that he did not tell 
the officers that he thought the tires were stolen; 
but did tell them that he bought them from a man 
who called himself Jack; that he was excited and 
could not recall Spittler’s last name (Record, p. 21); 
and that he had no knowledge or reason to believe 
that the property purchased by him from Spittler 

was stolen (Record, p. 21). 
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POINTS AND AUTHORITIES. 

Appellant claims that the trial Court erred in five 
particular matters. (Record, p. 5.) His assign¬ 
ments of error Nos. 1 and 2 relate to the admission 
and rejection of certain testimony; assignments 3 and 
4 relate to the refusal of instructions requested by 
appellant; and the 5th assignment challenges a part 
of the Court’s charge to the jury. 

I. 

Page 7 of the record shows that the witness Spittler, 
the man who had stolen the tires in question, testi¬ 
fied that he “had been connected with automobiles 
and automobile firms for the past ten years, driving 
and repairing automobiles, and that naturally he 
had had some experience in tires; had not bought 
and sold tires as a business, but that he knew the 
value of tires; has had occasion to inquire the price, 
and knew the price of tires all the time.” He was 
then asked the value of the various tires he had sold 
to appellant. Appellant objected to the question, 
on the ground that the witness had not qualified to 
testify concerning the value of the tires. To the 
overruling of this objection, an exception was noted, 
w T hich is the basis of appellant’s first assignment 
of error. 

It is urged by appellant that the testimony of 
Spittler was hearsay and therefore inadmissible. 
Two cases are cited in support of this contention, 
but an examination of these cases shows that they 
are not in point. In Meteor Auto Truck Company v. 
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Brenner, 170 N. Y. S. 953, cited by appellant, the 
gist of the action was the value of certain storage 
space in part of a building, the value of which would 
turn upon location, special use, and many other fea¬ 
tures entirely dissimilar from the use and value of 
automobile tires in common use. The testimony 
offered as to value was by a witness who was not 
engaged in the real estate or storage business. The 
Court held that, since no other evidence of value 
was offered, the plaintiff could not recover. 

Nor does the case of Southern Pacific Railroad 
Company v. Maddox , 75 Tex. 300, 305, cited by 

appellant, prove his contention. The gist of the 
action there was the value of mules in Los Angeles, 
and the witness who testified as to value had been 
in that city only a few days. His opinion as to the 
value of mules was based upon statements made to 
him during this short time by others, and was 
clearly hearsay. 

In the case at bar, the situation is entirely different. 
The witness had been connected with automo¬ 
biles and automobile firms for ten years, had expe¬ 
rience in tires, and knew the value of tires, which 
have a general use for but one purpose. This testi¬ 
mony was competent and it was for the jury to say 
what weight they would give it. 

Archer v. State, 45 Md. 33, 36. 

Tuttle v. Coal Co., 108 Iowa, 468, 470. ' - :i 

Johnston v. Farmers Fire Ins. Co., 106 
Mich. 96, 99. 

Western Home Ins. Co. v. Richardson, 40 
Nebr. 1, 9, 10. 
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But, even if it were error to receive the testimony 
when offered, which we do not admit, the error was 
cured by the testimony of the witness Price, gen¬ 
eral manager of the Goodyear Tire and Rubber 
Company, whose testimony corroborated Spittler 
as to the value of the tires (Record, p. 13), and also 
by the testimony of appellant, who testified that 
Spittler always carried the list price of tires and that 
appellant bought the tires at from 20 to 25 per 
centum below list price (Record, p. 20). 

LeGrand v. State, 113 S. W. 1028. 

II. 

Appellant’s next claim is that the trial court erred 
in refusing to permit him to offer evidence “ to show 
that tires bought and sold in the way of jobbing 
were sold at a much lower price than the list price 
or value as placed by the Government witnesses.” 
(Brief, p. 4.) On this claim we take issue. The 
record does not show that any such offer was made. 
Nor does the record show, as stated by appellant 
on page 6 of his brief, that appellant was not per¬ 
mitted to give testimony as to the value of the tires 
purchased by him from Spittler. What the record 
does show is that appellant offered to prove that 
Chidakel “was able to sell” (not that he sold them) 
“in the way of jobbing * * * Blackstone tires 
* * * at a very much lesser price than the list 
price.” (Record, p. 18.) 

Appellant says (Brief, p. 4) that the offer was made 
to rebut the inference of guilty knowledge that might 
be drawn from testimony to the effect that he had 
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purchased the tires in question greatly under their 
actual value. In considering whether the proof 
offered would have tended to rebut the inference of 
guilty knowledge, the real scope of the offer should 
not be lost sight of. What the actual scope of the 
offer was can best be shown by showing what it did 

not include._ Tf ijjjd testimony contra- 

dieting the Government witnesses as to the value of 

. „ f _ - r rim- u.-t . : ■ - r- ^-mwil HUM. 

the Goodyear tires purchased by appellant. Nor did 
it includQ..J^tiinony . tending to prove that tires 
bought and sold in the way of jobbing were sold at 
a price much lower than the list price. The testi- 
mony offered did not tend to prove that persons 

^ aealing in tires of the character purchased by ap - mr irii)t m i 
pellant had to be sold as shop-used or second-hand 
tires. The offered testimony would not have even 
tended to prove that Chidakel, just one dealer, did 
actually sell job lot tires at prices below the list, 
much less that other jobbers sold tires below the 
market. All that can be said of the offer is that 
Chidakel would have testified that he was able to 
sell job lots of Blackstone tires under the list price. 

However, had the offer comprehended testimony 
of the nature that appellant now contends it com¬ 
prehended, it was not error for the Court to refuse 
to admit it. It would only be revelant to the issue on 
the theory that appellant knew the market value 
of tires. Appellant testified that he h^j j>nt honghf. 


artr'targg amount of tires until he purchased them 

9 u rr* a*-**--*'*}•■*■■***•*■'" - - * 

from Spittler,’ and that he did not know the market 

in 

value of tires. (Record, p. 22.) 


lHHffYjflTMit.'inun ' mi i 
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III. 

Appellant’s third assignment is based upon an 
exception taken to the Court’s refusal to grant his 
fourth prayer. (Record, p. 24.) It is claimed that 
the prayer requested correctly stated the law, and 
was applicable to the case. A number of cases are 
cited (Brief, pp. 7, 8), which hold that it is error to 
refuse such an instruction unless the substance of 
the same is contained in the Court’s charge. With 
this proposition, we do not disagree. What we do 
icontend, however, is that the substance of appellant’s 
fourth prayer was given by the Court in its charge 
to the jury. 

The substance of the prayer is that where, from the 
evidence presented, there arise two theories, one 
of which is consistent with innocence, the jury must 
bring in a verdict of not guilty. On page 27, the 
record shows that the Court charged the jury as 
follows: 

It is the law that, when all the evidence is 
taken into consideration by the jury, when 
they have it all in mind and give it all the 
weight that ought to be given to it in their 
judgment, that if they can reasonably enter¬ 
tain the theory that the defendant was act¬ 
ing honestly, in good faith, they are bound to 
adopt that theory and acquit him. 

Although the foregoing is not in the same language 
as the prayer requested by appellant, it is sub¬ 
stantially the same, and for that reason we submit 
that appellant suffered no prejudice by the Court’s 
refusal to grant the prayer as requested. 


9 


IV. 

Appellant also claims that the Court's refusal to 
grant his fifth prayer was prejudicial error. 

In respect of the instruction refused (No. 5, 
Record, pp. 24, 25), it should be noted that it con¬ 
tains several distinct propositions of law, a number 
of which were contained almost verbatim in appel¬ 
lant's instruction No. 3, which was granted. The 
Court’s attention is also invited to the fact that, 
although the charge to the jury did not include some 
of the propositions contained in the instruction in 
question, the record shows that appellant suffered 
no prejudice and can not now complain. 

At the end of the charge (Record, p. 28), the trial 
Court stated: 

I think I have covered the other points 
that were suggested by the instructions that 
I did not care to grant in the exact form in 
which they were presented. If counsel wish 
me to speak particularly of any other matter of 
law, I would be glad to do so. 

If appellant had deemed the omission to charge 
all the matters contained in his fifth prayer preju¬ 
dicial to him, it was his duty to call the Court's 
attention to the omission. Not having done so, he 
can not now be heard to complain. 

Alexander v. United States, 138 U. S. 353, 
355. 

Holder v. United States, 150 U. S. 91. 

' > 

V. 

Appellant also assigns error to a portion of the 
Court's charge to the jury. He claims that the 
charge directed a conviction if the jury did not 
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believe his explanation of purchasing the tires was in 
the course of business honestly and in good faith. 

In the first place, this claim is not supported by 
the record. Appellant’s prayer No. 3 fully informed 
the jury that if, after they had considered all the 
evidence in the case, they had a reasonable doubt as 
to the guilt of the defendant, they should acquit 
him. (Record, p. 24.) 

In the second place, there was no exception 
reserved to that part of the charge now claimed to be 
erroneous. The authorities are uniform that an 
assignment of error touching the Court’s instructions 
to the jury will not be considered on appeal unless 
the assignment is based on an exception taken at the 
trial and before the jury retires. 

Price v. Parkhurst , 53 Fed. 312, 313. 

Alexander v. United States, 138 U. S. 353, 
355. 

Caible v. United States , 276 Fed. 769, 772. 

Goldberg v. United States, 280 Fed. 89, 92. 

Rosenblatt v. United States, 271 Fed. 435, 437. 

St. Clair v. United States, 154 U. S. 134. 

Lewis v. United States, 146 U. S. 370. 

The record shows that appellant had a fair and 
impartial trial. We therefore respectfully submit 

i 

that the judgment appealed from should be affirmed. 

Respectfully submitted. 

Peyton Gordon, 

United States Attorney, 

J. H. Bilbrey, 

Assistant United States Attorney, 

Attorneys for Appellee. 
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